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18M. 
«— , » 

THE « PRIMUS." (MuBer,) (a) ri^cSZ. 

JyLOTION. The Court condemned this vessel as enemy pro- Motion that 

perty, but restored the neutral cargo without further proof. ^*the?wn«rs 

The vessel was sold by the Marshal of the Admiralty, and pro- of a neattai 

dnced the sum of 1550/. ^Xi^iT' 

Dr. Addamsy on behalf of the owners of the cargo, now stated enemy ship 

the circumstances of the case, that the cargo was entirely owned condemned, 

by neutrals, and had been shipped prior to the commencement ^^^ ^ ^^ 

of hostilities; and moved the Court to decree to them, out of the the proceeds of 

proceeds of the ship, the expenses which they had incurred in ^ **^*^I5* 

consequence of her capture. with ootts. 

TTie Queen^s Advocate opposed the motion. 

Db. Lushikgtok. This is a question arising under the fol- J^idgmtM. 
lowing circumstances: — This vessel was a Bussian barque, which 
sailed early in March last with a «irgo of salt, ''for a voyage 
from St. Ubes to a port in the Bali^^ calling at Elsinore for 
orders." On arriving at Elsinore her itfaster received orders to 
proceed to any Bussian or Finnish port for further orders. He 
sailed for Abo, which he was unable to reach by reason of the ice, 
but put into Maarsund to avoid capture; and there, on his own 
responsibility, unshipped and delivered into small boats about one 

(a) 1 £cc. & Adm. Rep. 353. 
E. & A. — VOL. II. B 
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Abxibaltt 
Pbisb Coukt. 


The 

"PBIMUi," 

JvdgmemL 


half of the salt. With the remainder of the cargo he sailed on 
the 7th of May, but was captured on the following day by Her 
Majesty's ships Valorous and Vulture. She was brought to 
England, and has been condemned by the Court as lawful prize^ 
but at the same time the Court restored the cargo to its neutral 
owners without requiring any further proof. The vessel having 
been sold and the proceeds paid into the registry, application is 
now made on behalf of the owners of the cargo, that they may 
be indemnified for the expenses which they have incurred out of 
the proceeds of such sale. 

I am at a loss to understand upon what ground this applica- 
tion is made. No instance has been cited, and I certainly cannot 
call to my recollection any one, in which the owners of a cargo 
under similar circumstances have been held to be entitled to 
their expenses. It is quite clear that at the time of shipment 
of this cargo war between this country and Russia was immi- 
nent. This was notorious to Europe ; yet, notwithstanding, the 
owners of this cargo think proper to put it on board a Russian 
vessel, and send it to the Baltic. Accordingly, they must be 
held to have done so at tlieir own risk. They must be bound 
moreover by the conduct of the master. What was that, accord- 
ing to his own account ? He sailed for Abo, but being unable 
to reach it, he broke bulk and discharged a large portion of his 
cargo into small boats to be conveyed to Abo, and subsequently 
ran his ship ashore in Saggo Bay to avoid capture* Certainly 
no blame attaches to the master for his endeavours to save hia 
ship, but undoubtedly the neutral owners must suffer for his 
act. 

This motion is in my opinion without precedent and without 
justification, and must be rejected, with costs. 

Proctors : for the captors, the QutetCs Proctor; for the owners 
of the cargo, Sothery. 


Admibaltt 
Prizb Court. 

Ccto^is. ^gg ** JOHANN CHRISTOPH." (Bohts.) . 

A ship sailing _-_ 

colours^aSd™^ 1 HIS vesscl, sailing under Danish colours, was seized by the 
with neutral Custom House officers at Grimsby. The circumstances of the 

British port Mr. Christiansen, a native of Denmark, who for six years had 

with a cargo, 

withm the time 

granted to Russian vtssets b^ the Order in CauncU, was seiied bj the Castom House officers, and 

claimed by the master as the bond fide purchaser and a neutral Held^ on further proof, that, 1st, 

the neutral character was not established ; 2nd, the transfer to the master was merely colourable ; 

3rd, the Court could not restore the ship as Russian, but protected by the Order in Council, when 

it was claimed as nextroL 
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been carrying on busineM as a merchant at Leith, on the 4th of , ^^^ . 
April wrote to Lord Clarendon^ informing him of some pur^- Adhxhautt 
chases he had made at Liban, of Mr. H. Sorensen, the Danish P»™^vrt. 
Consol at that place, and inquiring '^ whether, in the e^ent of xhs ** Johamh 
his goods being shipped on board neutral vessels, they would be CHa^noPH." 
subject to seizure and condemnation either by and at the in- StatmmL 
stance of the commanders of Her Majesty's cruisers, or by Her 
Majesty's officers of Customs on the arriral of the vessels in the 
ports of this country." On the 22nd of April, a letter was 
sent from the Foreign Office to Mr. Christiansen, ^^ referring 
him, in reply to his inquiry, to her Majesty's Order in Council 
of the 15th of Apri^ which peroiits the importetion of the 
goods in question in neutral vessels." Mn Sorensen chartered 
the '^ Johann Christoph," and, about the 4th or 5th of May, put 
the caigo, consisting chiefly of railway sleepers, on board, con- 
signed to Mr* Christiansen. The ship sailed from Libauan the 9tA 
of Meofy arrived at Grimsby, and delivered her cargo. She was 
then seissed by the Custom House officers on the 18th of June 
on suspicion of being a Russian vessel, and her papers were 
taken away. On the 25th she was liberated, and her papers 
restored. She prepared to take her departure in ballast^ and on 
the 28th received from the Custom House authorities at Grimsby 
her clearance certificate (a)^ but upon the following day she was 
i^ain seized by the officers of the Customs. 

A claim was given in by Mr. Ai H. Lindgren, of Crown 
Court, Old Broad Street, on behalf of *'Johann Gottlieb 
Bc^iss, of Altona, master mariner, a subject of the King of 
Denmark, the true, lawful, and sole owner and proprietor of the 
said ship." 

The master, mate, and carpenter were examined on the 
standing interrogatories. 

The evidence of the master with respect to lus own national 
diaracter was to the efiect ''that he was bom at sea in the 
Baltic, and christened at Libau ; that during the seven years 
last past, up to February last, he has lived at Biga; that since 
February last he has lived at Altona, which he considers his 
present home when he is not at sea; that he is now a subject of 
the King of Denmark; that in 1840 he became a Bussian 
subject, but ceased to be so in February last ; that he has 
taken an oath of allegiance to the Emperor of Bnssia in 1840, 


(a)i ^ T&ift i» to certify that the House for CopeDhagen, is free to de* 

ship ^Mmxedl Christoph' (Bohts, part from this port, and to proceed 

maBtec],; which has this day been on her vo^rage without any stop or 

elearea outwards at this: Custom impediment whatever." 
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1854. 


At>mtraltt 
Prize Coubt. 


Tkh **JoHAim 
Chbistofh." 

Statement. 


October 13, 


Judgmenu 

Two qnestions 
raised, Ist, the 
iiational cha- 
racter of the 
claimant; 2nd, 
the botia fides 
of the pur- 
chase of the 
vessel. 


and another to the King of Denmark on the 8th of April, 
1854 ; that he obtained a certificate of being a subject of the 
Emperor of Russia in 1 840 ; that on becoming a Danish subject 
he obtained a certificate of being a subject of the King of 
Denmark ; that he has been admitted a burgher of the city of 
Altona> and was so admitted by taking an oath of allegiance 
before the magistrates, which he did on the 8th of April, in the 
usual manner; that he has resided there ever since, except 
when on board ship ; that he paid about 200 Danish dollars for 
his admission ; that he is married ; that his wife and family have 
hitherto resided in Riga, but that his wife was with him on his 
last voyage before he left Libau ; that she left him at Libau 
with the intention of returning to Biga, and selling off all their 
property there, and then joining her own family, who reside 
near Copenhi^en, but that he .has not yet heard what has be- 
come of them." 

On the admission of the claim the Court intimated its opinion 
that it was a case for further proof, and that it should expect 
some more satisBsictory evidence of the national character of the 
claimrant, and stringent proof that the sale was bond jfide, and 
not merely a colourable transfer. 

' The case now came on for hearing on the further proof. The 
QueerCs Advocate and the Admiraliy Advocate for the seizor, 
cited, on the question of the national character of the master, 
the ^^ Endrauglit^ (a)y the ^^Eleanora WiUielmina^ (h), and 
the '^ Graf Bemstorff.'' {c) 

Dr. Ttviss and Dr. Spinks appeared for the claimant. 

Dr. Lushington. In this case, when it ori^nally came 
before the Court, two questions were raised ; first, what is the 
national character of the claimant? and, secondly, whether the 
purchase of the vessel by the claimant was a bond fide purchase^ 
or not? The Court directed that further propf should be ad- 
duced upon both these points, and intimated at the same time 
that it should expect clear and positive evidence of the actual 
payment of the purchase money. I have now to decide whether 
the evidence produced is sufficient to justify me in restoring 


(a) 1 C. Rob. 24., where Lord 
StatoeU observes, ''The master I 
must consider a Dutchman, for al- 
though he was by birth a Dane, 
and although he may have a wife and 
family resident in a neutral country, 
yet his own personal occupation has 
always been m the Dutch tradd ; and 
therefore, under the general rule that 
marinet's are to be characterised by 
ike country in whose service they are 


empJoyedy I must consider him as a 
Dutchman.** Again, in the ^^Eleanora 
Wilhelmina;' ''IshaU hold that the 
national character of a man who has 
only just quitted the Prussian navi- 
gation, and has his wife and family 
still resident at Plllau, cannot fairly 
be considered *as of the people if 
Russia: *^ 

(b) 6 C. Rob. 335. 

(e) 3 C. Rob; 1 15. 
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this vessel. Of course it must be sufficient to satisfy my mind ^ ^^^^* , 
upon both the questions at issue, or she must be condemned ; Admibaltt 
because, if the elaimant fails to prove the purchase, he is not Pm^bCodbt. 
entitled to restitution ; and, where a person claims as a Danish t^b *' Jobaxn 
subject — notwithstanding the ingenious argument of the Chbistope." 
learned counsel -^ I have no power to restore to him in any ^^itc/gment 
other character, or under the Order in Council, whereby it is di- 2o p^erto^ 
rected that a Russian owner coming before the Court shall, restore under 
under certain circumstances, have his vessel restored, (a) CoancilTw^n 

I will first address myself to the question of the national the claim is ^ 
character of Mr. Bohss ; and I would observe, that with respect f^, ent ground.' 
to national character, it has been over and over agun laid down, 
that the application of the general principle must depend on the 
circumstances of each individual case. Now what are the cir- 
cumstances of this case, according to Mr. Bohss's own represent- 
ation ? His father, he says, was a Dutchman^ and he was born 
at sei^ somewhere in the Baltic : he seems to have been chris- 
tened at Libau; but that circumstance would not affect his 
native character as a Dutchman. In that character, he followed 
the vocation of a seaman until the year 184Q, when, for the 
purpose of obtaining certain advantages in his profession, he 
took the oath of allegiance to the Emperor of Russia, became a 
Kussian subject, and subsequently resided with his family at 
Biga for seven years up to February last. So that there can 
be no doubt that, at the. commencement of the year 1854, there 
was impressed upon him the quality of a Bussian subject ; and 
the question for the Court now to decide is, whether anything 
occurred between February 1854, and the purchase of this 
vessel on the 12th of April following, which could divest him 
of that quality, and convert him into a Danish subject, in which 
character he now claims restitution. 

He left Bussia, according to his statement, in February last ; 
and on the 8th of April took the oath of allegiance to the King 
of Denmark, and was admitted as a burgher of the city of 
Altona. But I am clearly of opinion, that that circumstance 
alone never could confer upon him a national character. I 
apprehend that five minutes* notice and the payment of so many 
dollars might entitle him at any time to exercise all the rights 
of a Dane within the dominions of Denmark ; but I must pro- 

(a) Order in Council^ April 15. place in Her Majesty*8 dominions, 

1S54. ''Any Russian vessel which, shall be permitted to enter such 

Erior to the 15th of May, 1S54, shall last-mentioned port or place, and to 
ave sailed from any port of Bussia discharge hfir cargo, and afterwftrds 
situated either in or upon the shores forthwith to depart without mo- 
or coasts of the Baltic Sea or of the lestation.*' 
White Sea, bo'und for any port or 
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^^^^* test against the argument that he Ib therefore to be considered 

' Abmibaltt i^ the Prize Courts of belligerent nations as having changed his 

Pbizb Court, national character. To enable him to do this, the Law of Nations, 

T«B " JoHAMK ^y which these Courts are governed, requires several other 

Chbistoph." things to concur. He must have actually abandoned his pre* 

Judgmeuf. vious national character — not be merely in the course of 

Taking the abandonment ; he must have taken up his abode with his wife 

Soetoania- ^^^ family, with the intention of remaining, in the country of 

tral lovereign which he claimed to be a subject. Do the circumstances answer 

a burgher-'"^ these requirements ? Mr. Bohss, according to his own repre- 

SS?i5'T*''i7^ sentation, having heard, in January 1864, that this ship was 

divest a person advertised for sale, conversed with its owners at Libau with 

chapter™ nd ^®P®^ ^^ ^* » *°^ ^^ ^^^ entered into his head, that as the ship 
make him was likely to be sold, be would make himself a Danish subject, 
neutral. ^^^ purchase her ; and that he should be able to navigate her 

under the Danish flag. What does he do ? He goes to Altona, 
and aft^r a residence cf a few days, without having taken any 
house or given any proof of Intention to fix his domicil there, 
on the 12th of April he purchases the ship. He does not even 
pretend that his wife and &mlly were about to join him at 
Altona. On the contrary, he expressly states that when he 
parted from her at Libau, she repaired to Riga to sell off their 
goods, with the intention of proceeding immediately to reside 
with her relations at Copenhagen. This might certainly be 
evidence of an intention to abandon Russia, but it Is no evidence 
of ^n intention to become the subjects of Denmark. But 
whether even this intention has been carried into effect we have 
no certain i)iformation. 
The assomp. I am clearly of opinion, that the assumption of the national 
nentral charac- character of a Dane is a fiction from the beginning to the end ; 
flti^** * "**'* and , further, that even if the facts stated are true, there is not 

sufficient to effect any change in the national character of Mr. 
Boh8& After living at Riga, and having become to all intents 
and purposes a Russian subject, the mere proceeding to Den- 
mark, and going through a few formalities, would not enable 
him to lose his national character and to become a Dane at 
once; — he must actually have quitted his former domicil, I 
do not mean to say that a character assumed for the purposes of 
trade may not be changed with greater facility than under 
other circumstances ; but I do say it must be a real and mA 
merely a nominal change, as I hold it to have been in the 
present case. 

The Court being of this opinion with respect to the national 
character of the claimant, the determination of the second ques- 
tion becomes of minor importance. I will, however, give my 
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opinion upon it, that there may be no doubt as to the grounds ^^^^' 
of the Courtis decision. Abmiraltt 

The oircnmstances of the purchase of the ship are stated to ^^"" Cou»t. 
be the following : — Mr. Boliss^ having been in oommand of the iji„g w j^j^^^ 
shipy and become attached to her^ was anxious^ when he heard Christopu." 
she was advertised for sale, to become the purchaser from the Judgment 
former owners, and for that purpose proceeded to Hamburg, gtanw^f^the 
Now it does appear to me a little curious, if this was intended transferor the 
to be a bofid JUe sale, that he should have heard of the sale by * ^^' 
an advertisement in Hambui^, and that he should not have 
communicated with the owners upon it when he was at Libau, 
instead of proceeding to Hamburg, and purchasing^it of Messrs. 
Merck and Co., by virtue of a power of attorney which they 
had from the owners for that purpose. These are circumstances 
of suspicion which naturally induce the Court to look more 
closely into the evidence of the purchase, and, above all, of the 
actual payment of the money. But of what does that evidence 
consist ? 

A certificate from the British "Vlce-Consul at Libau has been The British ^ 
produced ; it is in these words — ** I, the undersigned, do hereby certificate is 
declare and certify that the former Bussian bark, * Jobann worthless. 
Christoph,* has been sold to the Danish subject, Johann Gottlieb 
Bohss^ Esq., of Altona; and that the sale has taken place at 
Altonaon the 12th of April, at the price of 45,000 marcs Ham- 
burg banco. I further declare and certify, that the bill of 
emption of the bark, * Johann Christoph,' has been delivered by 
the magistrate of Altona, and produced to me this day, the 
15/27th of April Given under my hand and seal of office. — 
Libau, April 15/27th, 1854." And it is signed by Her 
Majesty's Consul. Now what is the value of this document as 
evidence? The Yice-Consul could not be cognizant of the 
facts to which he certifies, e^Ecept from documents shown to 
him, or from the statements of others ; and yet it would appear 
that he was certifying to something within his own knowledge. 
The certificate comes to nothing — the facts could not be within 
the knowledge or grasp of this getitleman at all. It is, moreover, 
not a little extraordinary that he certifies the sale to have taken 
place at Altona, whereas the copy of the bill of sale expressly 
states the transaction to have taken place at Hamburg. 

That copy — for the original has not been produced — is There is no 

attached to the affidavit of a Dr. Schram, a notary public of ptoof whatever 
TT 1 1 /. 1 1 . ni that the pur- 

Hamburg, who appears to carry on what, no doubt, will chase-money 

shortly become a very lucrative business, in assisting at and ^w a«ttt»lly 
attesting the conversion of Russians into Danes, and the 
fictitious transfer of the enemy's property. He does not, how- 
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. ^^^^' , ever, in this case, depose to the payment of the purchase money 

Adhibaltt for the ship ; and here lies the gist of the whole matter. He 

Psi» Court, merely says, ** that the receipt of the consideration money for 

TBOi '* JoHAKH ^^ ^^ ^P> ^ ^^^* ^® ^^^ ^^ 45,000 marcs Hamburg 
CHBUTaPH." banco, was acknowledged by Justus Carl Wilhelm Rnperti, one 
of the firm of IL J. Merck and Company, the sellers, in his 
presence." From Mr. Buperti or Messrs. Merck no evidence 
whatever is produced ; for some reason or other, they have made 
no affidavit. Now I have stated before, and I repeat it again, 
that in all purchases of this kind, made under similar circum- 
stances, proof of actual payment of the money is most stringently 
required ; but in this case I have nothing but a declaration — 
even the appearance of a receipt is not produced) and there is 
no evidence whatever from the agent of the vendors ; and yet 
I am asked to believe that this master mariner has been the 
bond fide purchaser of this vessel at the price of 45,000 nuurcs 
banco. I do not believe in the truthfulness of the whole trans- 
action, but am of opinion that the sale to Mr. Bohss was merely 
colourable. The vessel, therefore, must be condemned on both 
grounds — the national character of the claimant, and the want 
of proof of the sale. 

Proctors: for the seizor, the Admiralty Proctor; for the 
claimant, Burchett. 


FblZX COUBT. 

Oct 6. jr 18. 
A Britith ship 

transfarrid to 
Russian mer- 
chants tp pre- 
vent her 
seixare by the 
Russian autho- 
rities, while 
lying ioeboond 
in a Rnssian 
port at the 
outbreak of the 
war, but seised 
as Russian 
property by 
the officers of 
the Customs on 
her arriyal at 
Leith, restored 
to the British 
owners on 
payment of the 
sebor's ex* 
peases. 


THE « OCEAN BRIDE.'* {A. Smith.) 

1 HIS Tessel, a British built ship, sailed from this country for 
Archangel in September 1853, was there frozen in, and de- 
tained by the ice until some time alter the outbreak of the 
war. She sailed in the beginning of June, and arrived at 
Leith about the 10th of July, when she was seized with her 
cargo by the Custom House officers as a Bussian prize. On the 
29th of July the cargo was restored by consent on payment of 
costs and freight ; and on the 2nd of August a claim on the 
ship was given in by a Mr* Clark on behalf of the asserted 
owners, Messrs Stewart and Smith. It was argued on admis- 
sion of the claim on the 14th of August, when the Court 
directed that further proof should be given on both sides, (a) 

The case of the claimants was, that this vessel was a British 
ship duly registered in 1 853 at the port of Dundee, but that 


(a) The Court allowed further 
proof to the seizors in this case from 
the peculiar nature of its circum- 
stances, but said it was a privilege 


and not a right, as the usual prac- 
tice was to allow further proof to 
the claimant only. 
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being detained by the ioe at Archangel at the outbreak of the , ^^^^- , 
war, her owners, Messrs. Stewart and Smith of Dandee, became ABioBALTr 
alarmed lest she should be seized in Russia as the property of ^^^^" Coubt. 
British subjects, and, in order to protect her, assigned her by xhb ** Ocsav 
vendition, or bill of sale, dated 11th March 1854, to Messrs. Bbids.** 
William Brandt and Sons of Archangel and London ; that such Statement 
bill of sale was granted by the owners to Messrs. Brandt with- 
out any sale taking place, or any price paid, and truly that 
they might hold the vessel in trust for behoof of the owners, 
and that she might appear to the Bussian authorities as the 
property of Messrs. Brandt and Sons of Archangel ; that the 
transaction was explained to Mr. Wrongham, merchant of Dun- 
dee, the agent of Messrs. Brandt» and to Mr, Kerr, the solicitor 
employed, before the bill of sale was signed ; that the owners 
transmitted this bill of sale to Mr. Wrongham on the 14th of 
March, with a letter stating the object thereof, and Mr. 
Wrongham transmitted the bill of sale to Messrs. Brandt and 
Son of London, who immediately returned it with the request 
that the signatures might be attested by the Bussian consul ; 
and that when this was done it was again transmitted to Messrs. 
Brandt That on the 8th of April following Mr. Brandt of 
London transmitted to Mr. Wrongham a letter from Captain 
Smith, the master of the vessel, and a draft by him upon 
Mr. Stewart^ one of the owners, for 137L I6s., the amount 
of advances of money he had received at Archangel for the 
use of the vessel, that Mr. Wrongham might obtain payment 
fit>m the owners ; and Mr. Brandt further required a sum of 
270/. to defray the necessary expense of repairing and placing 
the vessel in safety from the ice. TTiat the said sum of 137/. 
16«., with interest, was paid to Mr. Wrongham, and transmitted 
by him to Mr. Brandt of London, who acknowledged its re- 
ceipt on the 28th of April, and after stating that liis Archangel 
friends would not allow the vessel to leave before the deposit 
they required was made, the vendition or bill of sale being of 
no use to them, suggested that the owners should give a bond 
on the vessel. That on the Ist of May Mr. Wrongham wrote 
Mr. Brandt of London, recommending that the captain of the 
vessel should grant a bottomry bond for any advances he might 
receive at Archangel; whereupon Mr, Brandt, in reply, requested 
Mr. Wrongham also to procure from the owners a bond for the 
advances to be made in his own name as a collateral security. 
That accordingly on the 10th of May the owners executed a 
bond and vendition in security^ conveying the vessel, in further 
security of such advances, to Mr. Wrongham. That on the 
8th of July Messrs. Brandt and Sons, by vendition or bill of 
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. ^^^^ , sale, conveyed the vessel to Mr. Wrongham, who presented this 

Admibaltt bill of sale for registration at the Custom House, Dundee, on 

Pbize Cotot. the 10th of July. That the vessel is bond fide the property of 

Messrs. Stewart and Smith, and that the transfer of her to 
Messrs. Brandt and Sons was truly made for the purpose of 
preventing her being seized by the Russian authorities; and that 
Messrs. Brandt and Mr. Wrongham are ready to transfer and re- 
oonvcy the vessel to the owners on payment of their advances. 

The Queen's Advocate and the Admiralty Advocate appeared 
for the seizor ; Dr. Addams and Dr. Twiss for the claimant. 


Thk "Ocean 
Bride." 

Statement 


JttdgfMfU, 

The case is 
one of consi- 
derable diffi- 
culty. 


The circum- 
stances of the 
case. 


Db. LxTSHiNaxoN, This case undoubtedly presents many 
very considerable difficulties, which the Court is bound to con- 
sider, and to pronounce a judgment upon. I should take more 
time to determine what that judgment should be, had it not 
happened that since this case was partly heard, I have had 
the opportunity of reading the whole of the evidence over again, 
and going through, I think carefully and cautiously, every part 
of it, paying at the same time due attention to the question of 
law raised on the one side, and controverted on the other. It 
appears to me, therefore, that no good could be attained, that I 
am not likely to an'ive at a greater certainty as to the judgment 
I am about to pronounce, by further delay. 

The persons principally concerned in this transaction ,are 
Messrs. Stewart and Smith, merchants of Dundee ; Messrs. 
Brandt and Co. (a), who are merchants at Archangel ; Mr. 
Wrongham, their agent at Dundee ; and the house of Brandt and 
Co., of London. These may be called the dramatis persona in this 
case. I will endeavour to ascertain what the facts of the case 
are by a reference to the evidence. I cannot avoid, I fear, 
making a statement somewhat in detail, because it is very im- 
portant to satisfy my mind, and to show how my mind was 
satisfied as to the real facts of this case. 

This ship was in the year 1853 the property of Mr. Stewart 
and Mr. C. Smith, British subjects resident at Dundee. She 
sailed under British colours, and she never changed those colours. 
In September 1853 she went in ballast to Archangel In 
November she took on board her cargo, sailed from Archangel, 
was compelled by stress of weather to put back, wintered in 


(a) In the ease of the ** Rapid^ 
October 18th, the Court observed, 
^ It is clear yhmi previous cases^ that 
the house of Brandt and Co., at 
Archangel and at Riga, are con- 
nected together to ft certain extent 
with the house in London. I may 
here observe, because it may be of 


use in other cases, tliat it is the custom 
of the Court, where information has 
been aequirsd in one ease, to use it in 
others* Lord StowsU over and over 
again stated, 'I do not forget the 
information which I have received 
from other cases,* ** 
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1854, 


that port, sailed again June 6th, reached Leith either on the s. 


8th or 9th of July, was aei/^ by the Custom House authorities Adxikaltt 

Psm OomtT 

on the 10th or 1 1th of July^, and has now been proceeded against 

hj the Admiralty Proctor. A claim was subsequently given Thb " Ogeax 
for the cargo, which was restored by consent. On the 2nd of Bbidk. 
August a claim was given by Mr, Clark of this town for the ««V**»^ 
ship and freight as the property of Messrs, Stewart and Smith. 
On the 15 th further proof was directed to be given by both 
partieSf and now the cause comes on to be heard, and I must 
finally determine whether the ship and freight ought to be con- 
demned or restored, and if condemned, in what form such con- 
demnation should pass. Now the first inquiry must neces- 
sarily be, to ascertain, as far as is practicable, what is llie true 
state of the facts ; and, having done this to the best of my power, 
I shall then consider the law as applicable to such state of facts. 

On the 11th of March 1854, a bill of sale of the vessel was Bill of sale, 
granted by the claimants in Scotland to Messrs. Brandt of ifaroh is64. 
Archangel : they were the shippers of the cargo, and the agents 
of the ship at Archangel, and this bill of sale was registered at 
the Custom House at Dundee. This is the first instrument 

The second instrument bears date on the lOth of May 1854, Another in- 
whereby the claimants transfer the ship to Mr. Wrongham, the lothj^S^. ^ 
agent of Brandt and Co. at Dundee* by way of security for any 
advances which might have been made by Brandt and Co, at 
Archangel. It does not appear that the deed was registered 
any where at all, though, according to the form in use in Scot- 
land, the parties undertake that it shall be registered. 

The last instrument bears date on the 8th of July, and by A third, dated 
that Brandt and Co., described therein as merchants of Arch- ^* 

angel and London, conveyed the vessel to Mr. Wrongham, who 
caused such bill of sale to be offered for registry, or, I should 
say, offered it to be registered at the Custom House at Dundee, 
on the 10th of July 1854. 

Now, the real character of these documents must be ascertained 
not merely from the contents, but from the measures adopted, 
and from all the other evidence which has reference to them, 

Messrs. Stewart and Smith allege that the transfer of the The claimants 
11th of March, and everything done thereupon, was colourable »il€«« t*»*^he 

,. 1 i-ij^i • 1^ tranner under 

and fictitious ; that such deed of sale was not intended to convey the bill of sale 
the vessel or any right in her whatever, but was for the sole M,[^h"^ 
purpose of protecting her from capture by the Russian govern- merely oolour- 

ment, which was deemed probable, as she was detained at Arch- her^fti^m'c^^* 
angel by the ice. tore by the 

Now, certainly, looking at the state of public affairs at that S^"^. 

• r J • J t ^ I ^"^ position 

time, It cannot be demea that there was every prospect of an of affairs at 
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. ^^^ . immediate war, and tberefore it waa natural that Messrs. 

Admiralty Stewart and Smith should be anxious to protect their property,^ 

Pri ze Cou bt. though whether the means employed for such purpose were 

Ths ''Oobak legitimate or not, is a distinct and subsequent question. 

^f^'BSDE.'* Jt is therefore probable that this sale was intended to be 

JudgmenL merely colourable; but there would still remain another inquiry, 

derB*«ach?" whether, though colourable in the view of the vendors, it was 

traniactioD so considered altogether by the vendees, or their agent. I do 

pro a e. ^^^^ mean to say that that point has been very distinctly raised. 

ti«i ariae^"' I* has. been very fairly argued by her Majesty's Advocate, that 

whether Uie there was an intention on the part of these parties that the vessel 

tiousinthe ' should be conveyed to cover the advances which necessarily 

view of the must have been made and were made by Brandt and Co. of 

Tendees as ^^, , •' , 

well as of the Archangel. With regard to the instrument itself, it takes no 
vendors. notice of any advances whatsoever, and to that perhaps I must 

again advert. 
The fictitious- The deed of the 10th of May appears to supply strong corro- 
ifTpanlj ^ borative proof, that the sale of March 11th was intended to be 
proved by the colourable only ; for if the deed of March'llth was a real trans^ 

suhseQueut 

transaction of (^^y what possible right, or pretence of right, could Messrs. 

the 10th May. Stewart and Smith have to mortgage a ship already sold by 

them ; but all the correspondence, and all the res gesttB, and all 
the evidence show that the deed of the 11th of May was a bond 
Jide mortgage, was intended for the purpose of giving to Mr. 
Wrongham a power over that ship by a regular Scotch mort- 
gage deed to protect his correspondents and principals, the 
house of Brandt and Co. of Archangel and London (for they 
are mixed up together), for any advances whigh might have 

Quart as to been made. The validity of the deed as conveying a right to 

*J®^*^**y/*^ an enemy is quite another and distinct consideration, but this 

the deed con- J ^ ^ ^ ' 

veying a right deed appears to me to be perfectly incompatible with the fact 
to an enemy, ^j^^^ ^j^^ ^^^^ ^£ March 1 1th was a bond Jide transfer. I cannot 

reconcile it to my mind, and suppose that, if the deed of the 11th 
of March was bon&fde for any purpose, the deed of the 10th of 
May could have been executed at all. If it was to transfer 
the ship, it being colourable in part and bonA fide in part, to 
secure advances, what could be the purpose of taking the deed 
of the 10th of May again from the same parties who had con- 
veyed the ship by the deed of the 11th of March, for the pur- 
pose of securing these same advances ? These are manifestly 
The mortgage incompatible the one with the other. The deed of the 10th of 
lOtfL** *^ ^*y ^® ^^ these words, " Although the said vei^dition*' — that is, 

the vendition of the 1.1th of March, it is called now — '^ bears to 
be ex facie absolute, yet the same was granted by us truly in 
trust for our behalf, and for the purpose of securing the safety 
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of the said ship or vessel while she then lay in or near the har- , ^^^* , 
bour of Archangel, and while she might be in the Russian Adkoraltt 
waters." Now there is not a word about that in the deed of ^ « "» Coto t. 
the 11th of March — there is not a word there reciting it was thb "Ooban 
for such purpose ; but it goes on here to state, " And dso con- Bridb.** 
sidering that William Wrongham, Esquire, merchant in Dun- Judgment 
dee, has on our account, and at our request, agreed to recom- 
mend his correspondents" — this is a subsequent transaction — 
" to make advances of money to the master of the said vessel, and 
others, on account of the said vessel, upon our granting for his 
and their security, and more sure payment of the said advances, 
these presents in manner under written." Then it goes on to 
secure any advances which may have been made in consequence 
of this agreement with Mr. Wrongham on account of the ship. 

I must say that this instrument appears to me of great im- The deed of 
portance to ascertain the bona jfides of this case, and what the ig^^^^''^ 
real intention of these parties was at the time. "^i*^ respect to 

At the time of the execution of the deed of March 11th the parties. 
1854, a letter which appears to be No. 11., and bears date So also is the 
March 14th, was written and sent to Mr. Wrongham with the correspon- 

, » • t deuce at the 

bill of the sale — it is not very explicit, but it is consistent with time, 

the averment made on behalf of the claimants, that the transac- 
tion was merely a colourable transaction. The letter No. 13. 
also clearly shows that Mr. Wrongham did not consider that 
any bond fde transfer had taken place at all. That letter 
shows what the res gest(B were at the time: he says, '^I beg to 
hand you a letter from Captain Smith, of the ' Ocean Bride ;' I 
have also received his draft on you, payable at sight, for 
1372. 16«., to the order of Mr. Richard Brandt, against advances 
made by his Archangel house on account of the said vessel I 
am also advised that Captain Smith has requested you to lodge 
with Mr. Braqdt funds to be held at the disposal of Messrs. W. 
Brandt and Son, to enable them to have the necessary repairs 
executed, and the vessel placed in safety ; but as these funds 
have not as yet been lodged, I have to request you will remit to 
Mr. Brandt (6. Great Winchester Street, London), say to the 
extent of 2702., which may be about the amount required for 
the necessary repairs, and to place the vessel in safety from the 
ice.'' That letter shows clearly to my mind, that Mr. Wrongham 
did not consider that any transfer whatever had been made 
at that time ; and for this reason, — ^because he advises Messrs. 
Stewart and Smith to remit 270/. to Brandt's account to pay for 
the repairs. It is impossible that he could have advised, or 
asked them to do it, if the vessel had been sold. If there had 
been any actual transference, it is dear Mr. Wrongham would 
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c ^^^* . have had no pretence for saying to thofse who sold the vessel, 

Admoultt ^^ We are compelled to make these advances, and although we 

fai CT Cou BTi i^^yQ gQ^^ jjg y^^ gjjy^ ^jjg security of the vessel, yet, notwith- 

Ths *'Oceas standing that, you must make remittances to the full amount of 

Bbidbu" the whole debt that is incurred.*' 
Tif"^*'*'- Many comments have been made with redpect to other parte 

of the Russian ^^ ^his evidence, namely, the evidence of several persons that 

Vice-Consui is they were cognizant of the transaction^ and believed it to be 

stroDgiy cor- . ^ , 

roborafiveof Colourable. I think that some of the comments were very 
thatT^ans- P^P^^^T "lade, and I think I am not entitled to place on all 
fer of the 11th these affidavits toy implicit reliance; for it must be admitted 
cofoaraw" *^** ^^^7 ^^ loosely worded — that they have no distinct refe- 
thoagh little reuce to the time when the declarations were made, or the 
placed on the pGrio<lfl^ when the facts were asserted ; but perhaps they are not 
other affida* to be left wholly out of consideration. There is, however, one 

of great importance ; that is, the affidavit of the Bussian Vice- 
Consul, marked G. I consider that exhibit is entitled to great 
weight ; because he states in that affidavit, before the transfer 
of the vessel on the 11th of March 1849^ he was advised with 
by Messrs. Stewart and Smith, as to whether the scheme they 
at the time thought of putting into execution for the protection 
of the property was advisable ; and that he declined to give 
them any advice — and very properly, considering the position 
in which he was then placed. This appears strongly to cor- 
roborate the statement made on behalf of the claimants; for, 
according to that, he was well aware that the intention was to 
make a colourable transfer, and nothing more. 

I must further observe, that the very nature of this trans- 
action, so far as appears before the Court, favours the conclusion 
that the sale was colourable only ; for it must be recol- 
There is no lected that in the sale of a ship there must be two parties — 
ever^^atUxe^ there must be a vendor, and there must be a purchaser; and 
alleged yendee that the house of Brandt and Co., either by themselves or 
tothe'^ttim^- their agent, Mr, Wrongham, purchased thia vessel, there is not 
*i<>^* a scintilla of evidence. Surely the Court would expect there 

would be something in the nature of evidence, if they performed 
the part of purchasers. Ail that was done was this : — Brandt 
and Co. of London returned the bill of sale of the 11th of 
March to be certified by the Bussian Consul. This was a pro- 
ceeding which I apprehend was absolutely necessary, if the 
intended deception on the Bussian authorities was to be carried 
into effect at all. 
Hie alleged Again, when I look to the alleged consideration for the sale, 

consideration j^^ j ^Heit consideration in the instrument of the 1 1th of 

for the sale 18 

merely a set- March? It is a settlement of account, and no more — a very 
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unusual proceeding, aooording to mjr experience in bond fide , ^^^^' . 

transfers. Apmibaltt 

It must be recollected that I am now endeayouring to ascer- ^^^ '^ Co urt. 

tain facts onlj, and not the law, and that at present I have not xhb ** Ocbak 
considered the bill of sale of July 8th. Then, laying out of Bwdb.'* 
consideration for the present the hist-mentioned bill of sale, I «M^"'« 

am disposed to come to the conclusioh, upon considering' all the count. 

other evidence, that the bill of sale of the 11th of March was, The whole 

as represented by the claimants, a colourable transfer, for the feS^^e** 

purpose of protecting the ship from condemnation by the conciasion that 

-TD • _ A •!• J the sale of the 

iiussian government if war ensued. n^h March 

But I must look at the whole of this case ; I must not come ^^s merely 

, . « ^ i» ^i_ • 1 1 T colourable to 

to a conclusion irom a part of the evidence» however I may protect the 
think it, taking it singly, to be cogent in coming to that '^^P ^™ ^' 

. , aemnation by 

conclusion. the Russian 

I now come to the bill of sale of July 1854. Here I ttiust go^««m«nt- 
say I think that the Court has some right to complain of the ^^^^^^^ 
neglect to furnish any information about this bill of sale. I of the reasons 

, i^-t ii» ji^» which Induced 

have no explanation why or wherefore, or under what circum* the execution 
stances the bill of sale of July 1854 was executed. What of the bill of 

. ^ sale of the 8th 

motives stimulated the parties to adopt those measures at allP of July. 
Upon what reasons this measure was founded I am left entirely 
to conjecture, for I have not the slightest idea of what governed 
them in this transaction. 

I must look at the instrument itself to see what is made out The instrn- 

M • • •«■ m , ment of the 

from that mstrument. It purports to be a conveyance by gth of July 
Brandt and Son of Archangel and London, mixing up the p«n>ort8tobe 

, a conveyaDce 

enemy and the friend together ; and it purports to be to Mr. by Brandt and 
Wrongham, their own agent, and for a price said to be settled ^^' ^^and^^' 
with him for this vessel^ then stated to be on her voyage from JLondon to Mr. 
Archangel to Leith. The instrument then refers to the sale by the'ir°<^™* 
Stewart and Smith, of the 11th of March, registered in the agent 
Custom House on the 13th of March, namely, to the bill of 
sale, which is alleged to be fictitious and colourable. I asked It seems that 
whether this bill of sale of the 8th of July was registered ? ^as presented 
All I find is, that it was presented for registration on the {orregi.stration, 

^^xi_ i. -r 1 but not re- 

lOtn of July. gistered. 

It does appear somewhat singular that this transfer was made 
to Mr. Wrongham, if truly this bill of sale was colourable only. 
If all these documents were colourable only, and such second 
transfer necessary for Custom House purposes to invest the 
property in Messrs. Stewart and Smith, the natural course 
would have been to reconvey the property to them, and not to 
convey it to Mr. Wrongham* It is stated in the memorial that 
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Jf^ Brandt and Wrongham are ready to reoonvey upon being paid 

Adkebaltt their advances. 

Pbub Court. Confining mj consideration for the moment to those facts, I 

Tm •* OcBAK think that the necessary inference would be that Brandt and Co., 

Bbids." by virtue of the conveyance of March 11th, had this ship validly 

Judgment conveyed to them to the extent of covering their advances, 

these doca- notwithstanding that^ ex facte, it was an absolute conveyance 

™«^*fi if ^ h" ^^^ * P*^^® settled. 

legal title to The effect of this would be, that the l^al title would be in 

BMat^aT""" Brandt and Co. ; the equitable title, subject to payment of 

Ca, and the advances, would be in Stewart and Smith ; and then in cases 

MMWfc St^- which occurred before in wars under ordinary circumstances — ^not 

art and Smith, under special circumstances — would arise the question^ whether 

Qiitfre, could a British subject could support an equitable title to a vessel, 

aBritifhiub- . •' , f , , . , rru ij i_ 

ject support an when an enemy possessed the legal title. That would nave 
to^rtd^*^*^^ been the case in former wars — whether in this, I need not say. 
which an If this vessel had been sailiog under the colours of an enemy, 

lena^Ue? ^ should say this was a claim that could not be sustainable, but 
If the vessel ^^^^^ ^h^ remains navigated under British colours; and that 
had been sul- prevents a difficulty which would have been insuperable, — for 

lag under Bus- r^, , i 

sian colours, it if the vessel had been under Bussian colours, that would. have 
h^lj^dtt- ^®° conclusive against all the world, for reasons I need not 
siye against all refer to, as it is a well-known principle. 

tte wor d. However, the fact of this vessel being under British colours 

ance of the is of importance, because it shows that Brandt and Co. of 
^^^e Archangel - and these are the enemy merchants - did not 
Tcndee did adopt the transfer of the 11th of March ; for the letter contain- 
^u^«rof the ^^S ^^^ representations made to the Custom House states, 
11th March, amongst other things, as well as the facts I am adverting to, 

that that transfer was of no use to them, — I think that is the 
expression, — that transfer would be of no use to them. 

Now, assuming that Brandt and Co. and Mr. Wrongham do 

now claim a lien for advances on account of the ship, and are 

willing to transfer only on condition of being paid such ad* 

vanoes, it does not appear to me to follow — necessarily at least 

— that under these documents their claim would be a legal 

claim. It must be recollected that neither their opinion nor 

their conduct will make such claim legal if it be not so by law. 

They cannot engraft a claim on such a deed imless there is 

something that would justify them legally speaking. 

The sale of ihe I am of opinion, that the sale of the 11th of March was 

was fictitious, colourable and fictitious, and that it conveyed no right nor title 

andconyeyed of any kind to Messrs. Brandt. I am of opinion, ftirthermore, 

Messrs. that Brandt and Co. could by no possibility engraft a lien 

Br^t,and \x^n that which was a nullity in itself. I perfectly well 
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understaBd that Messrs. Brandt aud Co., and Mr. Wrongbam, , ^^^' . 
as their agent, having got the deed, and not having got the Aomiralty 
monej, are disposed to hold the vessel till they got the money ^^^^ Court. 
back. Whether they are entitled to do so depends on legal the "Oobak 
considerations. There are other facts which I think will throw Bridb." 
more light on the subject^ ^^'^ ^^ ^ 

I have now dealt with these transfers as they appear in them- thereon, 
selves, and with a supposed claim under them, but there is other 
matter, I am sorry to say, which I must necessarily consider. 

I must come back to the deed of the 10th May. This is a Thedeedofthe 
mortgage deed to the agent of the enemy merchant, because ^I^^^J^J 
Mr. Brandt had changed his character between the period of gage to the 
granting the first deed and granting the second. He had been ef^V? ^^ 
a friend — a neutral, and had become an enemy in the interval, 
and it was granted to cover advances made, and to be made, on 
a British ship detained by the ice in the enemy's port. Accord- Qu4tre as to its 
ing to ordinary Prize Law, I apprehend this instrument might t^^eumi^^ 
have been of no validity, though a bond fde dealing between Law of Prize, 
the parties. It is unnecessary for me to decide upon its validity municipal law 
under present circumstances. I need not now determine what ^^ England. 
may be the rights of alien enemies with respect to collateral 
interests under the. order of the 15th of April; nor how far 
British subjects are relieved from the restrictions heretofore im- 
posed on trade with the enemy. 

I do not concern myself whether this mortgage was valid The deed is 
according to Prize Law or not, nor whether it was invalid by our ^Ar^hig ^ 
municipal law. I advert to this deed only because it may by light upon the 
possibility explain the statement in the memorial, — that 
!l?randt and Wrongham were willing to transfer on payment of 
their claim, because of course I must not 'assume that neither 
Brandt and Co. nor Mr. Wrongham are very great lawyers, 
and they might, when that statement was made, and they pur- 
sued this line of conduct, apprehend that under this deed of 
the 10th of May, however colourable the former might be, 
they acquired a right to the vessel to the extent of the ad- 
vances made to the vessel at Archangel. 

Then, as to this third instrument; first, I am of opinion that The bill of sale 
the bill of sale of March 1 1th, as I have already stated, was founded oT^ 
colourable and fictitious, and that according to Prize Law it ^^) ^ March, 

- ,. \ e\ which was 

neither conveyed the ship nor created any lien upon her. Se- nullity, is also 
condly, I am of opinion that the deed of sale of July 8th, being »^^ »"^ ^^«^ • 
founded expressly upon the deed of March 11th, was also a 
nullity, because it was founded on a nullity, and no man can 
convey that to which he has no title. I say this bill of sale 
was null and void; I do not say it was altogether false or 

E. & A.— VOL. II. c 
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several diffis 
cult question 
which arise. 


colourable -^ the bill of sale of the 8th of July, — I am bjr no 
means of that opinion : I am yerj much inclined to think it was 
only false and colourable in part, and it intended to reserve an 
interest in the ship by way of security for the advances. 

Now, whether it was intended to make the deed of May or 
that of March the foundation of this reservation, I do not pre- 
tend to say, for I am opinion that neither can uphold their pur- 
pose, — that is to say, neither the deed of March or of May can 
uphold the deed of July 8th« I hope I have made that clear, 
— that I consider the deed of March to be a nullity, therefore 
no foundation for the deed of July 8th. I consider the deed of 
May to be simply a mortgage deed, and a mortgage deed never 
can give the power of making a sale unless under drcnmstanceil 
which do not occur in this case. I ought to add, so far as ap- 
pears, this ship was never out of the legal possession of the 
owners, Stewart and Smith. 

If then, according to my view of this case — if according to 
Prize Law there has been no legal transfer — if that law requires 
that to divest the title from the original owners the transaction 
should be bondjide, and there should be a legal and equitable 
title conferred, or other considerations which I need not men- 
tion, what is there to prevent me decreeing restitution of 
the ship to the claimants ? 

The first objection is, that this vessel is registered in the 
names of Wrongham and Brandt and Co., of Archangel, that 
by statute law no other persons can have a legal or equitable 
titie thereto. I state this proposition generally, because it is 
true generally, I apprehend, to put it as shortly as I can, that 
by the law at present in force and operation, a bill of sale duQr 
registered gives a title to those in whose favour it is registered, 
notwithstanding it may have been offered as a security against 
any person who does not get a transfer under the clause in the 
Act of Parliament. But there is no such case here ; there is 
no one claims under the Registry, because the persons who chum 
are neither more nor less than Stewart and Smith the vendors. 

Now here arise several questions : whether I shall be success- 
ful in disposing of them I do not know ; but at any rate I must 
have the courage to meet them. Nothing, in my opinion, is 
more undesirable than to put the case vaguely. If tiie Court 
is unable to come to a right conclusion, its judgment may be 
afterwards corrected ; but if the Court gives a judgment, and 
that appears easy, and the difficulty is never noticed, it leads to 
a supposition that the real point of the case never did arise. 
Now I will endeavour not to avoid the difficulties ; I grant that 
they arc not smalL 
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Now, first, how fiir is it the duty of this Court to take cogni- . . 

zance of the municipal kw of this country, sitting as a Court of Ajdxibiltt 
Prize? And this head, I am sorry to say, may be again divided; ^ ^* 

firsts as to a breach of the municipal law, and secondly, as to xhs ''Ocbak 
pronouncing a decision which may be incompatible with it. Bbide. 

As to the first point, it is setUed by various cases, that pro- it u settled 

perty claimed by British merchants cannot be restored, if at the ^^y ^J^j^iS 

time of capture the trade is contrary to British statute law. by British 

This is expressly laid down in the " Wahingham Packet^ (a) SiMot*b?re- 

and the cases there cited, and in the ** Etnueo.^ (J) stored if at the 

Now this rule of law cannot, I think, apply to the present the^tnid« u 

case, for I am not aware that it has ever been contended that ^^^^}^, , 

. « , BntisD statute* 

this ship was illegally engaged in trade. To whomsoever xheravasno 
she belonged she might lawfully bring this cargo to Great iUegaHty of 
Britain* It is also fit to observe, that I deem the protection of present case. 
British property from hostile confiscation a lawful and praise- The protection 
worthy object, and that this circumstance renders this case J^rty frOTn^"^ 
wholly different from those I have cited. hostile oonfis* 

The principle on which the •* Wahingham Packet'' goes is,— Sd'^pjiSir^"* 
you are not merely violating the law of the country in name worthy, 
and appearance, but doing an act held by the statute law to be 
injurious to Great Britain. You are endeavouring to obtiun 
for yourself, for your own commercial purposes, the advantage 
of a trade prohibited by that statute law ; therefore, as Lord 
SHawell very properly said, it was a great moral and l^al prin- 
ciple. Stronger words I need not use, and the whole of that 
judgment proceeds on that ground. The ** Etruseo^ was a 
similar case. There the claimants of the ''Etrusco" were 
carrying on a trade prohibited by the law. 

Now the second point is undoubtedly one of great difficulty, 
and of no ordinaiy magnitude, namely, that a deciee of restitu- 
tion would convey the ship to claimants not on the register, and 
that this ship is a British ship. 

Now upon this I will observe, I do not recollect, and I do There is no 
not believe, that there has been any case in which a British ship ^^^^^h on a 
has been claimed, that any inqmry or question has arisen in the British ship 

hcinff claimecL 

Prize Court as to the British registry, or compliance with all in the Prize 
our navigation laws. Such formalities have not been entered Court, any 

. , , J T 1 1 question has 

upon^ and, unless it was my bounden duty to do so, I should be heen raised as 
reluctant to embarrass the Court with such questions, perhaps J^^attera 
less embarrassing and perplexing now than they were in those agreeing with 

the hill of a 

(a) 2 C. Rob. 77. in consequence of the inadmissibility 

(5) 4 C. Rob. 262'. n. ''In the of snch adaim, is to be condemned 

case of the JStnaco^ Lords, 1 1 th Aug., not to the individiud captor^ hut to (he 

1803, it was decided, after long de- Ismg^ 

liberatioD, that property condemned 

c 2 
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under a parti- 
cular statute. 


There might 
occur cases in 
which the 
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restore, with- 
out paying any 
regard to the 
Bntish 
register. 


days^ bat still quite Bu£Sciently difficult not to induce the Court 
to volunteer to go into them unless it was diatinctly a part of 
its duty. 

Again, it is a serious question how far the register alone 
would be binding in a Court of Prize. Could I, for instance, 
condemn this ship as the property of Brandt and Co. merely 
because she was registered in their names, when I am of opinion 
that there was no transfer, and that the proceeding was merely 
colourable ? I apprehend I could not. I might condemn her 
for another reason, but I could not on the ground that she was 
the property of Brandt and Co., because the Court of Prize 
never goes on a mere formal instrument. Over and over again 
Lord Stawett has said, it is not the documents themselves which 
the Court goes upon, — they must be true, they must be bond 
.fide, — it never goes on formalities. This is a broad distinction, 
which I consider not only indispensable to Prize Law, but to be 
one of the most honourable distinctions which exist between a 
prize and a munidpal Court ; that a Prize Court looks to that 
which is bond fide true, while a Court of Law is- sometimes 
bound by formality, which prevents real justice in the case. 

But supposing this colourable bill of sale, and consequent 
regisiary, to be made to a neutral merchant, could I restore to 
him, on the ground that no one else had a legal or equitable 
title? Now what would be the effect of a decree of restitution 
in the Court of Prize? The possession of the vessel would be 
given to the claimant. This Court does not decide that the 
vessel is entitled to a British register, — ^it has nothing to do 
with that question. It does not say whether there has been a 
forfeiture according to statute law or not, that is the province 
of another CourL It is silent, as it ought to be, as to penalties. 
The vessel may have been forfeited twice over by municipal 
law, but the Court would act exactly as if no such thing had 
taken place. 

Are there not cases in which a Prize Court would restore 
whatever might be the case with respect to a British register? 
There are no such cases on record; no such cases have oc* 
curred, as I believe ; I know none. But let us suppose one. 
Suppose a British vessel sold abroad to a neutral sul^ect. I 
apprehend a neutral subject might acquire a title which this 
Court must recognize, whatever wa« the state of the register. I 
apprehend that, although, perhaps, it might give no title to a 
British subject, it would convey a good title to a neutral, 
which I should be bound to respect ; for this Court restores not 
as a British ship or any ship, but simply as a ship bond fide 
sold. I should not generally inquire by what law a vessel has 
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been sold. See what the eonseqaence would be if I did. If I , ^^^* 

were bound, in case a vessel was claimed by any neutral subject ADMnLAi^TY 

of any one of the States at present neulxal, to ascertun pre- ^^^'^ Court. 

dsely what was their law, whether he had acquired a good title thb *«Ocban 
by their law, I should be under the necessity of becoming — Bbtob." 

what I am sore I never shall be — master of the navigation laws The inquiry 

of all these countries. Supposing I could, by possibility, get a ^^^^ ^^^ ^ 

glimpse of them, I never could ascertain whether there bad vessel was sold, 

been a fraudulent use made of it, if they had a register answer- yery great 

ing to something like our own, or whether all the formalities diflacultiet. 
had been strictly complied with. 

Sometimes, certainly, the Court does make the inquiry. But 1*^^^^ >^ 

..'. *•/ might some- 

why ? For the purpose of ascertaining if the sale was bandjide. times be im- 

For that purpose I confess it might be considered important. But J^^ ^^ 
supposing you take the case of a neutral subject claiming a ship, the bond fide 
and supposing the neutral in possession of the ship, and I was ^^^^^ ^ 
satisfied that the possession was a honA Jide .possession, I cer- 
tainly should not inquire if he had obtained his title through all 
the formalities of the country, both of the vendor and the vendee, 
because both would be necessary to be inquired into. Again I 
say, I should not enter into that inquiry, provided I was satisfied 
that he was the bond Jide owner. 

I am well aware, with respect to English Law, that the ob- The title not 
ligation upon this Court may in some respects be difierent; tcsUfd^any 
but still, I think, according to the best of my judgment, not to other claimant, 
the extent of requiring me minutely to examine the title not liberty to 
contested by any other claimant. I am of opinion, therefore, '^^^ t^« 

- _ ,., 1 , .1.11 ship to the 

that 1 am at liberty to make a decree restoring this vessel to the present claim- 
claimants not as a British ship entitled to a British register, ^'^t*^!*^?^^ 
for of that I do not judge, nor do I say, I repeat it again, that respecting the 
there has not been a forfeiture or penalty incurred. With that ^^^^ 
I have nothing to do. 

Before I come to a conclusion, I must consider what are the 
other objections so properly raised, and so very ably supported 
on the present occasion. 

One, I think, I may dispose of, though not unimportant, in The claim 
few words. It was argued in opposition to the bona fides of b^en^^i^J\ 
this transaction, that the claim was made by an agent, and ought the owners 
to have been made by the parties. I entirely agree with the truth ^d^Mt^' 
of that observation, and think it was a circumstance of some sus- their agent, 
picion ; but I cannot say it was really anything more. I can* 
not suppose, as it is the commencement of the war, the parties 
who are concerned in this matter, or their advisers in Scotland^ 
were so well aware of the ordinary practice of this Court as to 

render it absolutely incumbent on them to be possessed of a 
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knowledge of this course of proceeding, or that it was not a 
venial error; though, at the same time, it would be of im- 
portance, unless the other facts removed the suspidion that arose 
from this circumstance. 

It is said, secondly, I might restore the ship, and condemn 
the enemy's interest in it, if he has one. Now what is that in- 
terest? A bottomry bond is admitted in the memorial That 
fact never was kept back. As to the master not having men- 
tioned the circumstance pf a bottomry bond, I was originally 
struck with the argument as to his silence ; but I have had 
reference to the interrogatories, and I do not see that the inter- 
rogatories pointed to a bottomry bond at all. I do not see that 
there was an intentional concealment, and it comes out feom the 
mate. I do not see that the interrogatories distinctly called for 
the master to allude to it, or indeed at all. 

I may here observe it is not improbable, though I think I 
might have had more information on the subject, but some of 
the parties did not choose to give it, that Messrs. Brandt and 
Company having a bottonuy bond, and knowing or believing 
they could not enforce it here, for that reason, among others, 
offered to restore the ship on condition of their advances being 
paid. They said, first, we have got a mortgage deed of doubtful 
validity ; and again, we have got a bottomry bond of still more 
doubtful validity ; we cannot enforce it ; but we will not trans- 
fer the ship ; we will not be active unless we get our money 
back again. That I believe to be the real condition of the deed 
of the 8th of July. 

But how can I follow the course suggested of condemning 
this interest ? If the bond be considered as given to an enemy, 
it is a nullity ; it could not be enforced ; if it is not given to an 
enemy, then I could not condemn such interest. Again, it is 
wholly contrary to the usage of this Court to take notice of 
either a mortgage or bottomry bond. I believe there is no in- 
stance in which it has been done ; and all the cases, principles^ 
and decisions are to the contrary. I should be very unwilling 
so to do in the present state of the law with reference to mere 
declarations and orders in CounclL 

If I do not restore this vessel to the claimants, I have no 
alternative but to condemn her to the Crown. And how? 
Not as taken by a non-commissioned captor, but I must condemn 
her as the <<Etrusco " was condemned — for a violation of British 
law, to the Crown, (a) I could not condemn her on any other 
grounds. This, I think, I could not do ; first, because I have 
no proof of a violation of British law, which, by British law, 

(a) Fufop. 19. (ft.) 
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would entail such conseqaences as condemnation; secondly, . ^^^^' , 
because there has been no intention to commit a maldjide act Admisaltt 
in violation of British law ; lastly, because the whole transaction I*m zb Coto t. 
is a deception on the British customs for the purpose of pro- rp^, *<Ocbak 
tecting British property ; not for the purpose of deceiving Bridb," 
British authorities ; not with the intention of violating British 
law, but for rescuing property supposed to be in the grasp of 
the enemy. 

I do not say that this course of proceeding, even for a laudable 
purpose, is quite correct; but I think it ought not to stay my 
hand in pronoundng a decree, restoring the ship. I trust, in 
coming to this conclusion, whether well founded or not, I have 
at least fairly stated, and met, all the difficulties of the case. 
This inquiry has been most properly instituted. Neither the 
officers of the Customs, nor the officers of the Crown, would, in 
my opinion, have been justified in releasing this vessel without 
the judgment of this Court. It has had to steer through many 
difficulties of a perfectly novel character; and where there are 
difficulties, according to my view of the case, a ship never ought ' 
to be restored except by a competent jurisdiction. 

The judgment of the Court will be, to restore the ship on g^p ^^^^ \^ 
payment of the expenses which have been incurred by the restored to 

f> the claimantg 

C'rown. on paymeot of 

Proctors: for the seizor, the Admirdlty Proctor; for tiie J^e expenses 

incurred oy 
claimant. Deacon. the Crown. 


High Coubt 

THE "CATALINA." Adm^altt. 

fY\ Oct 20. 

X HE Dutch barque '^Drie Gebroeders'' and the Spanish schooner Collision. 

^ Catalina " came into collision with each other at 10, 30 p. m. on ^?^ , . ^ 

A Dutch and 

the 25th of June last, off Hastings. A cross action was Spanish ressel 

tf>TitArpd coming into 

entered. ^ ^ ^ collision, the 

It appeared that after the collision, the Spaniards boarded Spanish crew 

the barque, exhibited their knives, and conducted themselves other, and ^ 

with great violence. behaved with 

The Trinity Masters having expressed their opinion that the ^tGwin'^ 

Dutch barque was entirely to blame, ^"*« ^ ®P»- 

wwn ^ .i-m*-*. ,•! •• •«. nion that the 

The CouBT said; My opmion entirely accords with that Dutchman was 

expressed by the Trinity Masters, but looking at the subsequent J? blame for 

occurrences in this case, and the manner in which the crew of the pronounced ' 

" Catalina " conducted themselves after the time of the collision, iSI,^\utffav 

it is a case in which I shall give no costs. I pronounce for the ^^ ^^^ in 

damage, but I cannot encourage parties taking justice into their of^^subse- 

own hands. ^^^^^ ""s- 

. conduct of the 

^ * crew. 
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THE " CHRISTINE.'* (Schwartz.) 

X HIS yessel having arrived at Liverpool| from Memel, under 
Labeck coloura^ on the 3l8t of July^ was seized hj the Custom- 
house officers on the llth of August. 

She was diedmed bj Mr. Schwartz, her master, on the ground 
that he was a neutral, being a citizen of Lubeck, and had pur-^ 
chased her of Russian owners. He admitted, however, that he 
had not paid any part of the purchase-money, nor given any 
security beyond his own personal engagement, but stated that 
his property at Lubeck was liable to satisfy the claim against 
him for the purchase. 

The QueerCs Advocate (with whom was the Admiralty Advo^ 
eate) contended to the same effect as the judgment. 

Dr. Addams (with whom was Dr. Ttoiss) contended that there 
had been a bond fide transfer of the ship from the Russian 
owners to the master, and that the property being absolutely 
divested, the nonpayment of the money would not invalidate 
the transfer. The case was, at the worst, merely one of 
suspicion, which suspicion might be cleared away if the Court 
allowed further proof. " The Marianna^(a)y " The Bernon^(J)\ 
and " The Jemmy " (c), were cited. 


Judgment, 


Contract sos- 
picious as 
being imme- 
diately ante- 
cedent to the 
war, and being 
a purchase by 
the master. 


Dr. Lushingtok. For the purpose of the judgment I am 
about to deliver, I will assume that the master is entitled to the 
neutral character which he claims as a citizen of Lubeck, and 
confine my observations to the circumstances of the purchase of 
this vessel. 

According to the master's own statement^ this purchase was 
made at Libau, by a contract between himself and the owner, 
executed at Libau in February or March 1854, he having been 
previously master of the vessel from June 1853, and sailing 
under Russian colours. This contract is a very suspicious one, 
not only on the ground that it was immediately antecedent to 
the war> but also on the ground that it was a purchase by the 
master {d) ; I very much doubt, if all the records of this Court 


(d) 6 C. Rob. 24. 
(h) 1 C. Rob. 102. 

(c) 4 C. Rob. 31. 

(d) In the somewhat similar case 
of the ^Bapid," on the saiue day, 
the Court observed: ''This was s 
purchase purporting to be made just 
antecedent to the war, by the mas- 
ter who had commanded her before, 
and who had sailed as a Russian 
subject. According to all the rules 


and principles that have been laid 
down and established, this bas been 
considered as a transaction that 
cannot be upheld in any Court of 
Prize, unless it be indisputably clear 
that the transfer was hmafide^ that 
the money agreed: ta be paid was 
paid, and the person to whom the 
vessel was transferred was a neutral 
subject." 
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were examined, during the kst war, whether there would be , ^^^^ , 
found a single instance in which restitution passed to a master^ Admibaltt 
who was master of the vessel at the time of the sale, and who Pb m» Cou my. 
afterwards continued master^ the vessel being still employed in rp^, 

the same or an analogous trade. Be that as it may, and not *' Ckbistinb." 
considering it to be a fatal objection, yet it is abundantly clear Judgmmu 
that a party coming Forward under such circumstances, and i^iiTefip^ially 
cluming a ship in a neutral character as a burgess of Lubeck, is necessary that 
bound not only to produce, but to have on board sufficient documente^ 
documents to satisfy the Court that he possesses a honA fide fj^"^^ ^ ®" 
title. I do not say that the Court would bind him down to the 
production, in the first instance, of all the papers which it might 
ultimately deem necessary, to induce it to pronounce for a 
restitution ; but 1! do say it ought to be a contract of that 
nature in itself, supported by such documents found on board, 
as would give the Court good reason to suppose that if the op- 
portunity of producing further proof was allowed, it would give 
him a title to restitution ; otherwise further proof is a mockery. 

Now in the present case there are two capital defects. The There are two 

• Yi*tf»« ■••, capital dtfectg 

master s answer to the thirty-first mterrogatory is m substance in the case : 
this : that he, the party who now claims as the purchaser of the ^**» *^^ "^" 
vessel, has not paid one single shilling of the purchase money, purchase 
4000 roubles ; that he has given no security for it, but that he ^ or^tri h^- 
believes his property at Lubeck would be liable to pay for it, portance in 
and perhaps the ship, if it went back, would be also liable. He pi!^^n^^^'"" 
then goes on to say, that after the payment of expenses he should 
remit the earnings of the ship to liquidate the interest, and 
reduce the principal. 

I am of opinion, looking at all the decisions which have 
taken place in this Court, that the case is ftlo de se, on the 
statement of the master. It has been laid down, not in one, 
but in half-a-'dozen cases, that there must be proof of payment 
in idl cases where any suspicion arises as to the validity of the 
contract at the time of sale. It is quite vain to say, *^ mine is a 
bond fide valid contract." The money must have been paid 
before the master assumes the command, or ventures out on the 
high seas during war, otherwise the ship would be liable to be 
condemned. I have been asked, in the course of the argument, 
whether it is necessary that the money should be paid in all 
cases ; whether a bill of exchange would not do ? That ques- 
tion I will answer when such a case comes before me for my 
decision. But I will say this, that if in any case it appeared to 
me that one ship had been exchanged against another, or that 
some equivalent had been actually paid over, that would, in my 
opinion, be a totally different case from the one now under dis- 
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cussion. All that is now stated by the master is that he had 
agreed to purchase the ship, but had not paid one farthing. 
That is a title of which no Prize Court can take cognizance. 

That, however, is not the onlj defect in the case : the title on 
which the master claims, the bill of sale, is not here. Now this 
may be a band fide claim ; I do not decide whether it is or not ; 
but I decide that it is not legal, according to the usage and 
practice of the Court, and the laws which regulate the Court in 
matters of prize. If this important paper, which is the sole 
title deed, is not produced, what satisfaction can the Court have? 
The title deed to the ship should be on board the ship. If 
further proof were allowed in this particular case, could the 
Court feel satisfied that it would receive a genuine document ? 
The case is teeming with suspicion throughout. Is there any 
one document whatever produced that can satisfy the Court 
that the transaction was bond fide, independently of all the cir- 
cumstances I have mentioned ? Certainly, there is one docu- 
ment, marked No. 5., to this effect, — *^ We the Senate of the 
Free Hanseatic town of Lubeck, do hereby make known and 
declare, that before the senator, H. C. Dettmer, by us specially 
hereunto appointed, hath in our Chancery personally appeared 
the local ships' clearer, J. C. F. Schutt, of the firm of Schutt 
and Company, as lawfully authorized by the local burgher, and 
Captain Johann Frederick Schwartz, by his power of attorney, 
dated Libau, the 12th of February, 1854, a burgher of this 
towUf and deposed, and upon corporeal oath afiirmed, that the 
aforesaid ship ^ Christine ' commanded by the local burgher and 
captain J. F. Schwartz, doth solely and bond fide to the last- 
mentioned belong, and that none other, whether directly or in- 
directly, hath any share or interest therein." 

So that this gentleman makes oath, by virtue of a power of 
attorney from Captain Schwartz, which power of attorney ia 
not produced. I have simply this document, which in no 
degree corroborates the claim. No case could be produced 
which would alter my impression of the present one. The 
^* Marianna " (a) was a totally different case ; that was an 
enemy's ship, and the question before the Court was the title of 
property in some goods and in the freight, for which a claim was 
made by the former owner of the vessel, on the ground that he 
had a lien on the property for the purchase money, which had 
not been paid. Lord StowelTs remark, that the fact of the 
purchase money not having been piud could have little weight, 
since it was a matter solely for the consideration of the person 
who seUs to judge what mode of payment he will accept, applied 

(a) 6 C. Rob. 24. 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 27 

(and I perfeetlj agree with him) to the circumstances of that . , 

and similar cases^ but not to a case where the question in dis- Admi&altt 

pute is the bonaJide$ of the sale, for in such cases, it has always kizb^itbt. 

been held that proof of actual payment was essential. The 

I cannot allow further proof, and have no hesitation whatever ** Christine." 

in condemning this vessel. gntenu 

Proctors: for the seizor, the Admiralty Proctor; for the 
claimant. Nelson. 


High Coubt 

OF 

«' THE CLYDE.*' Admibalty. 

m Oct, 20. 

X HIS was a auit promoted by the Danish schooner ** Catha- A foreign tcs- 

rine Ferdinando," of the burthen of 96 tons, against the screw ^ ^^^t?^.* 

steam-ship ** Clyde,** of the burthen of 266 tons, to recover tanccbutnot 

compensation for the damage arising from a collision between be^he°lfeht^f 

them at about 2 A. M. of the 6th of December last, about six & steamer 

miles off Flamborough Head. The schooner was proceeding nearly upon 

from Dantzic to Grimsby, with a cargo of railway sleepers and ^®^» delayed 

1 n r^ ^ r^ i»i exhibiting a 

staves; the steamer from Crravesend to (jrangemouth with a iigbt, and then 
general cargo. ^^®° * ^®^" 

^ , ° , lision "was 

Their respective cases are fully set forth in the judgment. inevitable, 
The Queen's Advocate and Dr. Bayford appeared for the J^r^^S? to 
schooner ; Dr. Addams and Dr. Robinson for the steamer. ease the blow. 

— Hdd^ not to 
blame. 

Db. Lushington, addressing the Elder Brethren (a) : Gen- Summing up. 
tlemen, it has beeti stated that there is a very great contradic- The caae has 
tion between the statements of the opposing parties in this tn^tions.^^" 
case, and also between the evidence ; but surely that is not a 
matter of surprise and wonder to you, who have been some- 
what accustomed to trials in this Court, and certainly it is none 
to me. You have also heard a discussion as to the tests by 
which we should try the witnesses. With one of these tests I 
agree, namely, it will be important to bear in mind the proba- 
bilities on the one side and on the other. But there is another 
test, of which we must not lose sight ; having ascertained what 
facts are indisputably proved or admitted on the one side and 
on the other, we must take care to make doubtful matters con- 
form to those facts. We shall have to try whether the " Clyde" 
is to blame or the schooner — whether blame attaches to both 
or to one only. 

The statement of the schooner, put shortly, is to the follow- The statement 
ing effect : She is of the burthen of 96 tons only, and was Sdwoner. 

(a) Capt. Frobjn and Capt. Piggott. 
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Admiralty. 


The "Clyde." 


Question, — 
was the 
sehooner jus- 
tified in wait- 
ing as she did 
off the coast 
during the 
night, instead 
of entering 
Grimsby ? 


The steamer's 
light was seen 
long before 
the collision, 
but not ascer- 
tained to be 
the light of a 
steamer. 


Question,— 
was there any 
improper delay 
contributing to 
the collision 
on the part of 
the schooner 
before she ex- 
hibited a 
light ? 


bound from Dantzig to Grimsby, with railway sleepers. The 
period at which the collision took place was about 2 a.m. on the 
6th of December. The place is in some degree of uncertainty, 
but it was oiF Flamborough Head, The schooner states that 
she was standing in for the land on the larboard tack. I will 
now bring to your notice an objection which has been very 
strongly urged on the part of the " Clyde.'' It is said that the 
schooner, being bound to Grimsby, and the wind being fair for 
entering that port, why should she, instead of prosecuting her 
voyage, put herself on the contrary tack, and wait till daylight ? 
Bearing in mind that the master was a foreigner, that the night 
was dark, with showers, and, as the master says, he expected to 
be about Flamborough Head, though he could not exactly say 
where he was, it will be for you to say whether the measure so 
adopted by him was a wise and prudent precaution, or whether 
there was any such great absurdity in it as to show that the 
statement itself cannot be true. This question has been so 
much discussed, that your solution of it will be a matter of no 
small importance. According to the statement of the schooner, 
although the weather was dark, yet vessels could be seen at a 
considerable distance. She was going at the rate of three knots 
an hour, with a light ready to be exhibited. The master says 
he saw the light of the " Clyde " on his starboard quarter, and 
that the lantern was shown over the starboard side. I take it 
that it is abundantly clear that the light of the steamer was seen 
a very considerable time antecedent to the collision, and the 
witnesses are unable to describe with accuracy how the interval 
was occupied. According to the statement of the master, he 
was in doubt whether it was a light on shore or not. He 
represents that he was steering N. E., and saw the light to the 
southward ; and, under those circumstances, I think it is sin- 
gular that he could expect to see a light on shore. He states 
that he proceeded on his course without doing anything at all, 
until the period arrived when the vessel which had a light was 
ascertained to be a steamer. There is certainly a discrepancy 
in the evidence as to the time at which the light was shown on 
board the schooner, and it is impossible to ascertain at what 
period it was antecedent to the collision. I will put a question 
to you on that point, and it will be this — whether there was 
any improper delay in showing a light to the steamer, and whe- 
ther that delay was a contributing cause to the collision ? 

According to the representation of the schooner, when the 
vessels approached near to each other, the ^' Clyde's " red light 
was seen ; and to prevent being sunk she starboarded her helm ; 
but that had scarcely been done when the "Clyde" struck her 


on 
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amidships^ on the starboard nde, with the bluff of her port , ^^^' . 
bow. Are you of opinion the schooner was right or wrong in Hioh Coubt 
starboarding her helm under the circumstances ? If she star- XDimiu-TT. 

boarded her helm wisely, for the purpose of easing the blow 

which had become inevitable, I apprehend she would be right. Thb^Clybb." 
If, on the other hand, that act tended to produce the collision, Summing up. 
instead of preventing it, of course she is to blame. was the"*^ 

With respect to the steamer, she was proceeding on her schooner right 

1. « -^T , -n-r 1 • i i_ • or wrong in 

voyage, accordmg to her account, N. by W •, the wmd bemg starboarding 
N.N. E., instead of, as alleged on the other side, N. N. W. I do ^« ^^[ 
not conceive that this is a question of great importance, but the ^^ ease'an ^ 
balance of evidence is in favour of N. N. W. The first point inevitable blow 
with regard to the steamer will be this — whether she had a ^^^^^^^^^^ 
good look-out on board, and whether she kept it. It is unfor- statement. 
tunate for the *^ Clyde " that she has examined a person of the Qnestion,— 
name of Gibson, whose memory, I presume, has altogether failed, steamer a good 
or he was in a state of confusion when examined. I am not look-out kept ? 
prepared to say that he has been guilty of deliberate false- ^^efiS^^* 
swearing. The misfortune of the '* Clyde " is, she has no evidence that point 
as to the look-out. It was not a particularly dark or greasy 
night ; and it is a matter of great importance for you to con- 
sider whether you are satisfied that there was a good look-out 
kept on board the '* Clyde." 

The next question is, as to the mode of the collision. Is Question,— 
that which is stated on behalf of the « Clyde "" consistent with ^^^ ^^f^' 
possibility or probability ? It is a matter on which I wiH not give occurred in 
an opinion, but I will lay the facts before you, and you will de- ^^^^^ ^y ^^ 
termine the point for yourselves. According to the evidence, the '* Clyde" ? 
schooner was proceeding about three knots an hour — ^in what pre- 
cise direction there is great difficulty in ascertaining. If I am to 
take the evidence of those on board the schooner, it was N. E., 
whereas those on board the steamer say it was S. E. ; but in 
either case I apprehend she was on the larboard tack. Assum- 
ing it to be either course, let us consider what the steamer was 
doing. She was proceeding N. by W., and was going, accord- 
ing to her own statement, seven knots an hour. It is said that 
when the two vessels descried each other, the schooner was two 
points on the port bow of the steamer. It is further said, that 
the steamer went off, in consequence of porting her helm seven 
points. That would bring her head to about E. by N. Assum- 
ing that the sdiooner was coming, as stated by the master of 
the steamer, S., what would be the effect of starboarding her 
helm ? I cannot conjecture to what extent it would bring her 
round. It is a purely nautical question. There is another Qnestion,^ 
point, which must not be left out of consideration, namely, ^|,^erfo 
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Adiobaltt. 


Thb"Cltihb.'* 

have reversed 
her engines? 

Judgment* 


Steamer alone 
to blame. 


whether the steamer, in addition to easing and stopping her 
engines, onght to have rerersed them ? 

Dr. Lushingtan and the Elder Brethren having retired for 
consultation, on their return — 

Db. Lushington said : We are of opinion that the schooner 
was perfectly justified in standing off the land during the night, 
in the manner represented by her. With respect to the next 
question, whether there was any important delay in showing 
the light, we tiiink that there was delay, but it was exhibited as 
soon as it was known that the light previously seen was that of 
a steamer. Was the schooner wrong in starboarding her helm? 
We think she was right in so doing. It is not proved to our 
satisfaction that the steamer had a sufficiently good look-out. 
With regard to the mode of collision as represented in behalf of 
the steamer, we think it did not take place as she represents, 
but that she mistook the course which the schooner was on, and 
in consequence of that the collision took place. It is unneces- 
sary to pronounce an opinion as to the last question, as to the 
reversing of the engines. 

I pronounce for the schooner against the '' Clyde." 
Proctors: for the schooner, Rothery; for the " Clyde,** Toller. 


HxoH Coubt 

or 
Admibalty. 

Oct 20. 

The Court has 
no power, at 
thesait of a 
British part- 
owner <^ a 
foreign ship, to 
arrest her an- 
til bail 18 given 
fbr her safe 
return to her 
own port 
abroad. 


THE '' GRAFF AETHUB BERNSTORFF.^ 

Motion. This vessel belonged to the port of Rostock, in 
Mccklenburgh. Messrs. Lotinga and Son, merchants and ship- 
brokers of Sunderland, were the owners of four sixfy-fourths 
of her. Mr. A. A, Lotinga having made an affidavit thereon, 
and that the value of such shares was about 350/., that Johann 
NeuendorfF and others, whose names he did not know, were 
the owners of the remaining shares ; that the said ship was then 
about to be employed by the said Johann Neuendorff and the 
other persons in a certain voyage, without his(Mr. Lotinga's) 
or his partner's consent or concurrence; and that he verily 
believed that, unless the ship were restrained fr6m proceeding 
to sea by warrant of the Court until good security were given 
for the proper care and management of her, and for the safe 
return thereof to. the port of Rostock, in the value of the said 
four sixty-fourth shares, such property would be greatly en- 
dangered. 

Dr. Curteis thereupon moved the Court to decree a warrant 
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of arrest of the said vessel for bail for her safe return to her .^^^^ . 

port of Bostock. Hioh Coubt 

or 
Adioxalit 
Dr. LusHnvoTOK. There is no doubt as to the jurisdiction — — 

of the Courts at the suit of a part of the owners, to arrest a " '^ Ohapf 
vessel which is going on a voyage of which they disapprove, Bmmsnotin " 
until security is given for her safe return to port; but, to the Judgmtnt 
best of my recollection, this is tlie first time where a British 
owner of a part of a foreign vessel has sought to apply the 
remedy ; and I am of opinion that I have no power to grant it. 
If a British merchant thinks proper to embark his property 
in a foreign vessel, he is at perfect liberty to do so, but this 
consequence must necessarily follow : — he becomes subject to 
the law of the foreign State to which she belongs for her govern- 
ment and management. I cannot say what that law may be 
with respect to the present case : for aught I know, the remedy 
which exists in this country with respect to British ships may 
exist in the country to which she belongs. But to arrest a 
foreign ship about to proceed on a voyage, until bail is given 
for her return, appears to me to be not only without precedent, 
but contrary to all principle. 

If y indeed, I was assured by competent information, that such 
was the law of the country to which this vessel belongs, then 
upon that ground the Court might periiaps be induced to take 
it into consideration. As the matter stands, however, I must 
reject the motion. 

Proctor: EngUheart. 


THE « ELIZE,** otherwUe " ELISE WILHELMINE.^ 

X « ^ Admibaltt 

{jretenen.) Pmze Court. 

fY\ ^OV' 22. 

X HIS vessel, belonging to a Danish merchant, and sailing A customs* 
under Danish colours, arrived at Archangel on the lOth of i^^^^li 
August last. On the 13^A, the commanders of the English and foUj seized a 
French squadrons sent in a flag of truce, and officially announced ^Th^l^i 
that, from that day^ Archangel would be efiectively blockaded, &^ ^i^l^* o^ 
and that any vessel attempting to enter that port would be an^iSegSl ^ 
seized for a breach of the blockade; but that all vessels which JjJ*^^^^*^* 
had already entered would be allowed fourteen days from such ArchaDgei, 
date to load their cargoes and depart unmolested. On the 20/A ^^^^ j^ 
this vessel, in company with many others, sailed from Archangel costs. 
with a cargo of mats and tar, passed unmolested through the 
blockadmg squadron, and arrived safely at Leith. She had 
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Statement 


ArgumenU 


, ^^^^' . there discharged about half her cargo^ when^ upon the 1 Ith of 
AsHisALTT October^ she was seized by the Custom House officers for breach 
Peme Court, ^f the blockade of the port of Archangel. 

The usual examinations in preparatory haying been taken 
were brought in, together with the ship's pi^rs, on the 20th of 
October , when the Judge directed them to be opened; and, 
at the petition of the Admiralty Proctor, decreed the usual 
monition. On the 4th of November a proctor appeared and 
claimed the vessel on behalf of her owner, a Danish merchant* 
On the 8th of November, the proctor for the seizor offered to 
restore the vessel, which offer the proctor for the claimant re- 
fused to accept without damages and costs. 

The case now came on for argument simply upon the ques* 
tion of damages and costs. 

Z%e Queen^s Advocate (with whom was the Admiralty Advo^ 
cate) for the seizor. 

Bestitution having been offered, the sole question is, whether 
the seizor is to be condemned in costs and damages. There is 
no ground for such condemnation. This vessel sailed from 
Archangel after the commencement of the blockade, which was 
duly notified at that port, and was subsequently announced in 
the Gazette. As soon as it was found that license had been 
given to vessels to come out for fourteen days, the offer of res- 
titution was made, — four days only after the claim had been 
given in. 

The seizure, too, was justifiable on another ground. Thero 
was, among the ship's papers, no Danish sea-pass, — a most 
essential document to foreign neutral ships, and the absence of 
which would alone justify the seizure : Stdry*s Prize Practice, 
p. 193. It is difficult to conceive upon what principle, or upon 
what case, the complainant can rely after the decided opinion 
which the Court has already expressed in other cases, with 
respect to giving costs and damages against captors. The 
« Ostsee.'' (a) 


(a) ilf^.l3.1854.—The"08tsee," 
a Mecklenbnrgh Schwerin yessel, 
was sent to EDgland for condemna- 
tion as for breach of the blockade 
of Cronstadt, but was restored- bj 
consent of the Crown. The owners 
applied for costs and damages against 
the captors. 

The QueetCe Advocate and Dr. 
Deane appeared for the captors; 
Dr. Addams and Dr. Twiss for the 
claimants. 

Db. Lushxngtoh refused the ap- 
plication, and said, that out of the 
many thousands of cases which came 
before Lord StoioeU for adjudication, 


there were only ten or twelve in 
which he accompanied the restitu- 
tion of the ship with costs and da- 
mages. The learned Judge then 
said : " Without venturing any opi- 
nion as to what I may feel it my 
duty to do in future cases, I think, 
looking at the confusion which has 
arisen respecting ports bein^ block- 
aded, and the difficulties which cap- 
tains of Her Majesty*s yessels must 
experience in forming their own 
opmion upon it, it would be going 
too far to condemn the present cap- 
tors in costs and damages ; and I 
therefore decline to do so.*' 
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Dr. Addams for the claimant. 

No cases need be cited. On the broad principles of justice^ 
where one partj has suffered damage by the wrongful act of 
another, he is entitled to compensation. It is his right ex debito 
justitiiB, Unless it is to be the rule laid down by this Court 
with respect to neutrals trading with this country, that every 
Custom-house officer Is to be at liberty to arrest their vessels 
and cargoes^ and to interrupt their trade, without being liable 
to make good the losses they may occasion by a wrongful act, 
the seizors in this case must be condemned in costs and damages. 
There was not a shadow of a pretence for seizing this vessel. 
There was clearly no breach of blockade ; and if there had been« 
the delictum was purged by the termination of the voyage, and 
the discharge in part of the cargo. But it is said this ship had 
no Danish sea-pass on board. That matters not: there is no 
question as to the Danish character of the vessel ; and the having 
a Danish sea-pass on board is a matter belonging to the domestic 
regulations of Denmark, of which this Court does not take 
cognizance. On the principle laid down by Lotd StaweU, the 
claimants are clearly entitled to full costs and damages. The 
«* ActaanJ" (a) 

Dr. Twiss on the same side cited the '* Wehoaart^ (b), and 
the note appended to that case from Bynkershoek {c\ " Juffrow 
Maria Schrceder'' (d\ " Hurtiffe Hane" {e\ '' Lisette"" (/), 

General Hamilton'' (^), '' Actaon'' (A), ''Mentor'' (i), and the 

Nemesis, (k)'' 

The Q^etCs Advocate and Admiralty Advocate replied. 


1S54. 

ADMIBALTir 

Prize Coubx. 

The "Elibb,*' 

otherwise 
"EusBWn.- 

HSLMINS." 

Arguments 


€€ 


ts 


Dr. Lushington. The question for the decision of the 
Court is> not whether this ship should be restored^ because that 
is assented to on behalf of the seizors, but whether she ought 
to be restored with costs and damages* 


Judgment 


(a) 2 Dods. 4S. 

(b\ 2 C. Bob. 130. 

(c) Bynken. Quaeet Jut. Pub. 
lib. I. ch. 11., commenting on the 
order of the States- General in 1630, 
sajs : ** In terti^ sanctione eleganter 
distinetum est, in quem portum 
naves exeuntes fuerint compulsae, ut 
nempe in ipso actu deprehensse vide- 
antur, nam si in eum portum in 
quem destinarant pervenerint, ab- 
solatum iter intelligitur et cessat 
publicatio. Sed ait disjunctim : 
" hoiw eigen ofdaar de reyse gedes^ 
^neert wtu^ de quorum sensu et 
jure dubitari posset. Sane, si pro- 
prius portus, et in quem destinatum 
erat iidem sint, res caret omni 

B. & A. — VOL. II. 


dubio : Sed si Anglusy qui ex Flan* 
drid destinarat in Daniam in portum 
Anglicvm compellatur et enayigans, 
iter suum prosecuturus deprehen- 
diitur, antequam portum JDanicwn 
subierit^, mihi quidem in itinere et 
ipso actu videretur deprehendi, nee 
quicquam interesse portus proprius 
sibi, nee ne, quem ante subierat, si 
non iter, ^uod institutum erat, plane 
fuerat finitum.** 

id) 3 C. Rob. 147. 

(tf) Ibid. 327. 

(/) 6 C. Rob. 395. 

ig) Ibid. 61. 

(Ji) 2 Dods. 48. 

(i) 1 C. Rob. 179. 

(A) Edw. 50. 
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The ''Elm*," 

othenaite 
•• Eliis Wil- 

HKLMINS.*' 

The Yoyage in 
'vbicli Uie Tea- 
sel was en- 
gaged was 
perfectly legi- 
timate. 


The general 
rule 18 ** that a 
party uojnstlr 
depriyedof his 
property ought 
to he put as 
nearly as pos* 
sible in the 
same state as 
he was before 
the deprivation 
took place.** 


It may be expedient, in the fint ingtance, before eonmder- 
ing thia question, to itate what voyage this veBsel has been 
engaged in, and bow far that waa a legitimate proceeding. It 
appears bj the memorandum of eharter-party, that» at the time 
of its date, this vessel was lying at Leith, and it waa agreed 
that she should proceed to Archangel, there land a certain 
quantity of tar and mats, and bring them to this country. 
Amongst other things, it was stipulated that, if Archangel 
should be blockaded, the charterers guaranteed to the master 
1007. sterling. This charter-party is dated on the 21st of June 
1854; and I apprehend that this was a perfectly legitimate 
undertaking, because it entirely corresponds with the Order in 
Council of the 16th of April 1854, which is to this eifect: — 
^' That all vessels under a neutral or friendly flag, being neutral 
or friendly property, shall be permitted to import into any port 
or place in her Majesty's domini<ms all goods and merchandize 
whatever, to whomsoever the same may belong.'' Now, the 
eifect of that clause undoubtedly is this,*- that a neutral vessel 
might import into this country the property of the enemy, and 
no inquiry should be madeinto the ownership of the caigo. The 
Order in Council farther provides '^ that save and except only as 
aforesaid, all the subjects of her Majesty, and the subjects or 
citizens of any neutral or friendly state, shall and may during 
and notwithstanding the present hostilities with Bussia, freely 
trade with all ports and places wheresoever situate, which shall 
not be in a state of blockade.** It was therefore perfectly com- 
petent to this vessel to sail to Archangel, and to bring back a 
cargo, provided that port was not blockaded, whether the pro- 
perty in that cargo belonged to a neutral, or a British subject, 
or an enemy, -^—certainly a very great change from the state of 
things which existed in all former wars. 

This being so, I will now, before I consider the subsequent 
facts of the case, address myself to the law of costs and damages. 
That law, as a general principle, though subject to many modi- 
fications, I apprehend to be precisely what is laid down by Lord 
Stotoeltia the ^^ActcRon/* (a) He there says,—- ** The natural 
rule is^ that if a party be unjustly deprived of lus property, he 
ought to be put as nearly as possible in the same state as he was 
before the deprivation took place,''— that is, he is entitled to reaii'^ 
tution with costs and damages. This is a proposition which, I ap- 
prehend, no person would be inclined to dispute generalh/ ; but 
error versatur in ffeneralibus, and it is very diffictlt to collect 
from all the cases that have been deoidcKl any very definite 


(a) 2 Dods. 48. 
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priadple hj w|hich we may daterinine what is to be oonsidered , . 

ao unjoBt d^riFatiotL <rf' {tfoperty. With regard to the prac- AmamALTT 
tice, however^ I repeat what I said on a former oocaaion (a), "' ** Coo mat. 
that within my koowledge and recollection there have been bnt ths ""Eusi*** 
very few eaaee in whid» coeta and damages were given; oer- ^^^^ 
tatnly not more than ten or a doaen* It was a rule laid down aKLMzmB.'' 
by Lord SioMett, thsX reatitation was to be granted on the Judj/ment 
ship's papers and depodtions, and that the captor was not to be ^^* ^%^ . 
condemned in costs and damages without having the oppdr** denmedin 
tnnity given him of showing that the seizure was justifiable, ^^^|^t 
for which purpose he would be entitled to produce evidence^ if hsTing the op- 

he thought ilt. ^^r^ 

I must determine, in each individual cas^ by reference to its theseisarawu 
own particular circumstances, whether the seizure was just or ^^ 
unjust, and decide accordingly with respect to the liability to T^® jon^ea- 
costs and damages. One observation, however, I tfamk I am must depend 
justified in making, viz,, that there is, in my opinion, a wide J^^^"of 
distinction between commissioned and non*commissioned captors. eaehmdiTidiiai 
It is the bounden 4uty of persons acting under the comnussion ^^""^ 
of her Majesty, namely, officers in the navy, to seize all vessels ^J^ **ii.^* 
whatever to which a hostile character might reasonably be tween commte- 
attributed; and, when they fairly discharge that duty, the ^^n^^^ 
Courts have been astute in discovering reasons to release them, mi«ioned cap- 
as far as possible, from any liability. That was clearly the ^l^i^^^ 
principle upon which Lord StaweU acted in the case of the discovering 
^Actmon^ though it ended in a condemnation in costs and lease com- 
damagee. That was a very peculiar case, and not at all like an ^^^^^ 
ordinary one. In consequence of a scardty of wheat, the bili^. 
British Government, in the year 1812, very anxious that the The case of the 
port of Cadiz should receive a constant supply of American yeirpecaiiar. 
flour, this country bring at that time at war with America, 
granted numerous licences, authorizing any vessels, except 
French vessels, and bearing any flag, except. that of France, to 
import into Cadiz from any port of the United States of 
America cargoes of grain, meal, flour, or rice, without molesta- 
tion, on account of any hostilities which might exist between 
this country and the United States, notwithstanding such ships 
and cargoes nught belong to any American citizens, and to return 
to any port not blockaded. These licences were to be in force 
for nine month& Under one of these licences the ** Act»on "* 
imported a caigo into Cadiz, and there received from the British 
minister a further licence, permitting her to ship a cargo of 
lawful merchandize, and to return with it to any port in the 

(a) <• OstBee,** note (a), p. ^2. 
n 2 
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A mistake 
madebyacap- 
tor at sea is 
more yeniid 
than one made 
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The circum- 
stances of the 


The seizure is 
now justified 
on two grounds. 
1st. the alleged 
breach of the 
blockade of 
Archangel ; 
2nd, the ab- 
sence of a 
Danish sea- 
pass. 

The objection 
that the master 
will not speak 
to the owner- 
ship of the 
cargo has no 
weight 


United States of America. In the coarse of the voyage she 
was boarded by several British ships, but on her licence being 
shown was permitted to proceed. But on the day before her 
original licence would have expired she was captured by one of 
her Majesty's ships, the commander of which^ for certain 
reasons, being unable to retain her as prize, on the same evening 
set fire to and destroyed hen Under these circumstances Lord 
StoweU^ though he expressed a belief that the captor had acted 
from a sense of duty, held that the American claimant was 
entitled to costs and damages. 

I now come to the question whether, in the present case, the 
sei2X>r8, who were non-commissioned captors, mere Custom* 
house officers, were justified in making the seizure in a port in 
this country, for I must observe that this circumstance also 
makes an essential difference. Where a vessel is captured at 
sea, the captor has very little opportunity of forming his judg- 
ment as to the course he should adopt beyond a few interrc^a- 
tories addressed by him to persons who would naturally be 
unwilling to give him information ; and a mistake under such 
drcumstances would be infinitely more venial than when com- 
mitted in a British port, where there is ample opportunity of 
obtaining advice, and of ascertaining the truth with respect to 
all the circumstances of the case. 

Now this vessel,' it appears, left Archangel on the 20th of 
August last, laden with a cargo of tar and mats, bound for 
Leith, where she arrived* on the 29th of September. She was 
seized by the Custom-house officers on the llth of October, 
part of her cargo having been discharged* She was claimed on 
behalf of the present claimants on the 4th of November, and on 
the 8th there was a proposition to restore her. I speak of the 
ship only: with the cargo I have nothing to do at present. 
That proposition, it appears, was refused, except upon payment 
of costs and damages. 

Let us see, then, what was the original ground of seizure. 
As I understand it, the justification is now placed upon two 
facts ; first, that this vessel had violated the blockade of Arch- 
angel ; secondly, that she had no sea-pass. It has also been 
urged that the master in his depositions will not speak to the 
property of the cargo; but this argument can, I apprehend, 
have no weight, except upon the supposition that this was 
Russian property, because the Order in Council allows neutral 
vessels to import into any place of her Majesty's dominions all 
goods and merchandize whatsoever, to whomsoever the same 
may belong. It would not follow that the cargo, though 
Bussian, ought to be condemned also, even if the vessel were 
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condemned, because, if it were clear that the vessel was a ^ ^^^^' , 

neutral, it would not follow that the Russian merchant who had Admuulti* 

put his property on board in the bond fide belief that it would ^" ^ ^^ ^' 

be protected by the Order in Council of the British Govern- xjng *» Elize," 

ment, should lose that property through the act of the neutraL ^ ^'**^^ 
With respect, then, to the first point, how must I deal with hxlmike." 
the blockade of Archangel? The Court must refer to the Judgment 

Gazette, a public document which it is bound to notice, and The only evi- 

t A ^ *t ., 1 rwxi ^ denceproduced 

also to the evidence given by the master. The Gazette of the date of 
states that the blockade had been imposed on the 12th of *J« ^^^* " 

^ A 1 1 1 ^® Gazette^ 

August last on the port of Archangel, and upon divers other and that is only 
ports of that part of Russia, and it makes no exception what- ^^^^^y/' ^^' 
ever. It must be observed that from the date of that notifica- eyidence. 
tion, as we all know, the blockade would be considered as 
announced to all neutral States ; but it does not follow because 
this notification was so made, that therefore it is to be taken as 
an absolute fact that the blockade was actually imposed at that 
period. The Gazette is only prima facie evidence of the 
blockade, and not conclusive. What is the master's evidence by thee^^dJTnce 
on this point ? He says, in answer to the thirty-sixth interroga* o^ the master, 
tory, ** While I was lying in the port of Archangel a Custom- 
house officer boarded my ship, bringing with him a notice of 
communication from the Russian Governor of the district, con- 
taining a notification from the officer commanding the combined 
men-of-war — English and French- — in the White Sea, to the 
effect that from the 1st of August (old style), or of the 13th of 
August (new style), " the blockade of Archangel and other 
Russian ports in the White Sea was to commence and come 
into operation as respects ships coming into those ports ; and, 
as respects ships leaving those ports, the blockade thereof was 
to commence fifteen days afterwards. The Custom-house 
ofiScer called upon me to- sign my name to that notice, and to 
a certificate thereon of my having read it, and become aware of 
its contents, which I did, and he then took it away with him* 
I passed the blockading squadron while lying at anchor behind 
Cross Island, on the 24th of August last, and showed my 
colours to them on passing." He then says, he did not receive 
any instructions from any one else regarding any blockade 
established or about to be established. 

There cannot exist a doubt that, supposing this evidence The master, if 
true, this master committed no breach of blockade at all. ^» «\idence is 

to De Deliev^d 

He came out of port with the permission of the blockading committed no' 

squadrons, and sailed direct to the port of Leith. He is per- bS^^Sdef The 

fectly innocent, and consequently the owner is entitled to stand owner is there- 

as perfectly innocent also. This seems to be admitted by the ^^^^ "»»oc«ft^ 

d3 
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propoeition to restore, as Trail as hj the argomaats ia the ease ; 

AoMuuLTr bat it is said that the noQ*-QOoimt8sioiied officer was entitled to 

Fe u» Cora T. ^ygii himself of the Omseite, aad that he was not bound to 

Ths^'Euzb,** ^ww whether there was any euch permission given to the 

«i e'^^^w ''^^^^ ^^ ^^^ I confess I entertain yerj grave doubts aa to 

BsLioHs.*'* the truth of that propoeition. I very much doubt whether, 

JwdgmnL ^^ & vessel has performed a voyage from a blockaded port by 

Under saeh the express permission of the blockadiag squadrons^ and has 

a^no^^, arrived and deUvered part of her cargo in a British port, it ia 

■ioned »eiior competent to a n<m«eommissioned seizor to say, ^' I relied upon 

Ss'^^^ ^^ (^ozetU ; and, though it turns out that the master was 

merely ^7 re- innooent in all his conduct, yet I was jiikstified in the seizure." 

Q^^ ^ I am much inclined to think, that if those in command of the 

11k« loss con- British force gave full permission to certain vessels to come out 

o^UYbg ^ ^f ^ PO^ ^bich appears from the GaxMe to have been blodmded, 

oteined far- the seizor must take the consequence if he did not get infocma* 

tioQ SS^I^I^J tion aa somi as possible from the Qovernment; the loss ia not 

Ooremment is to fall ott the innocent owner. 

the mnoceBtT Before, however, I come to that conclusion, I must notice 
owner. another ailment on the part of the claimant, viz.> that, even 

^^now^^ied ^PP^^^ ^bere had been a breach of blockade, still that breach 
upon to decide has been purged. That is a question of Very great difficulty, 
irhen^'^. ^^^ ^^^ which I am not inclined to dispose of unless it is neces- 
fence of breMh sary SO to do. As far as I am aware, that question neveir 
purged, ^^ arose in the former war. It did not arise even during the 

whole of that period when all the coasts of England were 

under what is called a paper blockade. I think it is not 

incumbent on me to decide it now, because I am of opinion 

that the seizure of this vessel by a non«*commissioned officer for 

a breacb of blockade was not a justifiable proceeding. 

It if very Another argument has been pressed by her Majesty's Advo- 

whethermnon- ^^^» which is entitled to Consideration, viz., that a captor is 

commissioned entitled to avail himself of all the evidence which comes oat 

titkdtoav^ Upon examination, though unconnected with the pretence cur 

liimseifofn ground upon which the vessel was originally seized. But 

circomstftnce • ^^ 

which comes though this may be true of an officer commanding one of her 
dCTwtojustif M*J^s*y^» vessels on the high seas, who has seized a neutral 
aseiznremade vessel and brought her ip for adjudication, yet I am not so 
d[^ent^^°* clear that it lies in the tnouth of a non-commissioned captor, 
inbound. after ii is not denied that it is a neutral vessel, to say, ^ Xou 

should condemn her because die has no sea-brief. I did not 

s^ize her on that account, but having found out that she had 

no sea-pass, therefore you shall condemn her." Clearly this was 

The absence not the ground on which the seizure was made : it is expostfado. 

Danish sea- ^^^ ^^ ^^ to what weight tUs is entitled. It may be true 
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that» aooording to the kw« of Denmark^ she is not entitled to . ^^^ , 
earry the flag of that ooontrf ; but there is no doubt about this ADMniiLTr 
being a Danish vessel^ for die has an admeasurement bill^ FRinCouBT4 


wherein she is described as being of the custom district of tbs'^Eliix,'* 
Flensbui^ and as belonging to Mr. Andersen of Flensburg ; ^ ^^i^ 
and it is further stated^ that her tonnage, as also the initials of ■■liohb.'' 
the royal names, and the words ''Danish property," had been jmdgmtmL 
branded on the deok*beam at the mainn^ast. That document pan is Qnim- 
bears date the 29th of December 1848, but it shows that at l»rtantwh«B 

tJi6 ncntnlitT 

the time she was entitled to the character of a Danish yesseL of the ship is 


It has never been customary to interfere with the domestic law 
of other countries { but at the same tinie I am bound to say 13hs» 
that the sea-pais is not only a document constantly required -by 
the municipid law of other countries, but by the Court of Prize 
also, in certain cases, where there is reason to beUere that the 
vessel proceeded sgainst is not a neutraL Under such circum- 
stances the absence of the sea-pass is highly important, if not 
fataL 

I do not i^prehend, however, that that principle can be 
strained to the case of a cnstom-house seizure of a vessel, mani- 
festly^ firOflU Al the (nrcumstances, possessing a Danbh cha« 
raoter> manned with ft Danish crew, having been engaged in a 
legitimate voyage, chartered by a British merchant, and bring- 
ing home ft cargo on his account. 

On these grounds I am strongly inclined to think that the Restitntion 
claimant has made out his claim to some extent ; but there has ^^ thouid 
been a mistake on the part of these proceedings for the restitu- ^^^^^^' 
tioUk Bestitution was oflbred on the 8th of November ; this eiaimant, whs 
was refused, unless accompanied by costs and damages. This ^^^j!^^*^ 


was an enor ; it ought to have been accepted, with the reser- the qaeflticm of 

coals « ~ ~ 


vfttion of the question of costs and damages. Unfortunately, ^^'* "^ ^* 


that was not done, and the ship has remained as she was up to 
the present period. 

I must condemn the seizor in costs and damages, but the Seizor con- 
damages must cease on the 8th of November, at the time when ^^^ g,^ 


the claimant misht have had the vessel restored to him. damagee up to 

the time when 


restitntion iras 
offered. 


No claim had been given in for the cargo until the 16th of 
ITcHrember, and on the part of the owner restitution was offered 
upon the 22Bd. The claimants, however, desired to be heard 
<m tiie question of costs and damages. 

The only difference between the cases of the claimants for Nov. 25. 
the ship and the chimants for the cargo was, that the latter ^e wPbSnif 
were British subjects, and had neglected to claim until the 16th British mer- 
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chants, and 
therefore pre- 
aomed to know 
the proper 
course of pro- 
ceeding, held 
entitled to 
damages only 
from the time 
of giving in 
their claim. 

The sole jaris- 
diction in all 
matters con- 
cerning prize 
is vested in the 
High Court of 
Admiralty. 

More leniency 
with respect to 
claims must he 
shown to a 
neutral than to 
a British sub- 
ject. 


The claimant 
mistook his 
proper course 
of proceeding, 
and must him- 
self hear the 
consequences 
-of Jiis eiTor. 


of November. It was stated in tbe coarse of tfae argument 
that they had mistaken their course of proceeding, and had 
commenced an action for damages against the seizor in a Scotch 
Court 

The same counsel appeared. 

Dr. Lushintgon. This is a question as to the restitution of 
the cargo, the Court having on a former day restored the ship, 
with costs and damages. This vessel and cargo having been 
seized as prize^ I conceive it to be a proposition perfectly evi- 
dent in law, that the sole and exclusive jurisdiction of the whole 
matter belongs to tbe High Court of Admiralty, under the 
eommission that has been issued by her Majesty in prize mat- 
ters, and that no other Court whatsoever within these kingdoms 
is entitled to exercise any jurisdiction at all. Supposing that 
an action had been brought in any other Court for costs and 
damages, it would be a good and sufficient defence to say that 
this was a matter of prize. That was a lesson which I learned 
early in life, and I believe I was correctly taught; 

The Court has already expressed its opinion that there was 
no sufficient ground for tliis seizure, and that it ought never to 
have been made. The seizure took place on the llth of Oc- 
tober, but the olaim was not made till the 16th of November. 
The Court is disposed to make a distinction between the claim- 
ants of the cargo and the claimants of the ship, on this ground : 
the ship was Danish property, and it appeared consistent with 
equity, and the ordinary practice of the Court, that more time 
should be allowed to a foreign claimant to prefer his claim than 
to a British subject reddent on the spot, who had every oppor- 
tunity to acquire a knowledge of the course to be pursued. 

Now it appears that the present claimants of the cargo were 
either misinformed as to the course of proceedings which they 
ought to adopt, or were in utter ignorance of it ; and it appears 
to me that, whichever was the case, it would not be just for 
tbe Court to lay the burden on the party who originally made 
the seizure. I cannot, therefore, direct the costs and damages 
to begin before the claim was made, viz., on the 16th of No- 
vember. With respect to their continuance, it appears that on 
notice being given of a motion for restitution, with costs and 
damages, the claimants were informed that the restitution would 
not be opposed* They might, therefore, have taken possession 
of their property on the 22nd of November. Where it is in- 
tended to prefer a claim for costs and damages, restitution should 
be accepted, praying that the question of costs and damages 
may be reserved. J£ restitution were declined until the ques- 
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tion of costs and damages was discussed^ great delay might take , ^^^' . 
place, and very large expenses be unnecessarily incurred. The 
parties in this case are fairly • entitled to restitution, with Costs and 

*% - iy»i 11/t-kT 1 •! damages from 

damages from the loth to the 22nd of November, with costs* the date of the 
Proctors: for the seizor, Townsend; for the claimant C7ar A- ^!i*™*?*f. 

' offer of resti- 

son ^ Son* tution. 


ANDERSON v. LANEUVILLE. /"^^ 

COONCIL. 

±HIS was an appeal from the Prerogative Court of Can- Domiciiof 
terbury. The circumstances were these : — William Anderson, ®"*^ ^^ . 
the deceased, was born in Ireland, in 1774, and succeeded to a dl acquired, 
considerable estate there, upon the death of his father, in 1830. Jffimdnff the 
He died in Paris on the 23rd of December, 1849, leaving behind judgment of 
him William Anderson, party in this cause, his lawful nephew, CoiuCto^a^* 
only next-of-kin and heir-at-law, and the sole person entitled to ^^^ *^'^- 
his estate and effects in case he had died intestate. From the doned, not- 
year 1835 to the time of his death, in 1849, be resided principally ^*^^* 
in France, but came to JBngland for a few weeks every year, madeannoal 
During one of these visits in the year 1843 he made a will prin- Snd!andieft 
cipally in favour of his nephew, whom he appointed executor. 35,ooo/. in the 
In the year 1848, when in France, he made a holograph will, ^^ ^ 
valid by the French law, whereby he gave the whole of his pro- 
perty to Madame Laneuviile. He possessed, besides his estates 
in Ireland, about 35,000/. in the English funds, and some pro- 
perty in France. 

The later will was propounded on behalf of Madame Laneu- 
viile, in an allegation which, when finally admitted, pleaded 
merely sufficient to raise the question of domicil. The nephew, 
the other party in the cause, having asserted and then waived 
an appeal against the admission of the allegation, then, contrary 
to the practice of the Court, brought in an act on petition, 
alleging briefly the circumstances above stated respecting the 
deceased, and submitting that ** if the will of 1848 was of any 
force or validity, still that if the very facts pleaded in the allega- 
tion were admitted, and, on the face and a{)pearance of the two 
docnments of 1843 and 1848, the latter would be of no force or 
validity to revoke the former, which was, therefore, under any 
circumstances, a good and valid will, so far as regarded the 
testator's estate, both real and personal, in Great Britain and 
Ireland.'' Sir Herbert Jenner Fust rejected this act on petition, 
saying that it was a novel and unprecedented attempt, which 
ought not to be encouraged ; and that the only question which 
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he was called upon to decide wa8« whether the deceased was a 
domidled Frenchman^ which would be determined on the aUeg»« 
tioiu (a) A responsive allq^tion was afterwards brought in on 
behalf of the nephew, pleading a variety of facts to show that 
the domioil was Eng^idi. One article therein, pleading tikat 
** the death of the testator was concealed from his relations and 
friends in this conntxy, and that no communication with respect 
thereto was made until after an attempt had been made to get 
possession of the property in this country," was rejected by Dr. 
Luihington^ who was then sitting for Sir H. Jenner Ftut^ on the 
ground that the conduct of the parties after the death of the 
testator was totally irrelevant to the question req>ecting his 
domi<»l at the time of making his wilL In answer to certain 
parts of this, a further allegation, with exhibits, was given in and 
admitted on behalf of Madame Laneuville. 

On these allegations numerous witnesses in France and Eng* 
land were examined, and publication having passed, the case was 
argued in the Prerogative Court of Canterbury by Dn Jenner 
and Dr. Baj/frrd for Madame Laneuville, and by Dr. Addame 
and Dr. Twiss for Mr. Anderson. 
j»far. al. isds. Sir John Dodson having taken time to consider his judgment, 

delivered it on the 21st of March 1853j to the following 
effect: — 

Mr. William Anderson, the deceased in this cause, died at 
Paris on the 23rd of December 1849» He was possessed 
of real estate in Ireland of value, though to what amount 
is not very precisely ascertfuned, but ranging from 10007, to 
3000/. a year, or thereabouts. He was also possessed of the 
sum of 35,000/. stock in the EogUsh funds, and of some iNX>pert7 
of very small value in France* 

The question which the Court is now called upon to decide is 
whether the legal domicil of Mr. Anderson, the testator, is 
to be deemed a Fr^ch or an English domiciL 

The parties to the suit are, first, Madaqie Laneuville of Nogent- 
sur-Mame, in France, claiming to be universal legatee under 
a will dated the 26tb of January 1848, and made conformably 
to the law <^ France, namely, a holograph will in the hand- 
writing of the testator, and signed by him; and,^ secondly, the 
other party to the cause is Mr. William Anderson, the nephew 
of the testator, and his sole next^^of-kin, and he claims under a 
will bearing date in the year 1843, and duly eaeDCuted in Eng* 
land in the presence of two witnesses as required by the EngUsh 
law. 


The circam* 
danoet of the 
case. 


<a) 15 Jur. S50. 
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That the kw of the place of domioil regolates the soocessioii ^ ^^^* . 

to intestates* effects no one seems to doubt: that was admitted Peitt 

1>7 the counsel M both sides; as little doubt, I thinks there can < ^^^ciu 

be, after the dedision of the Superior Court in the case of Swanky j^^n^^^g^ 

T. Bemes. (a) The same rule is applicable to cases of testacr^ ^ V' 

and intestacy. VaUdityof 

The counsel for Mr* Anderson took n distinction as to that, iniis •• well u 
and contended that it did not apply to cases of testacy, but to ^^^^^.^ 
cases of intestacy only. But it appears to me the case q£ Stanley «ffeett,if regu- 
T. Seme9, which I have mentioned^ is qmte decisive npon that ii^^ ^f^ 
])oint> and shows that the law of dooncil must govern, whether P^^ ^^ 
there is testacy or intestacy, imd of this opinion the learned 
Jttc^ my predecessor. Sir Herbert Jennet Fntt^ seema to have 
been, for he so expresses himself in the Case Ve Bontuval v. De 
JBannevaL (ft) I am also borne out iu this view of the case by 
what fell Scorn Mr. Baron Parie in a case that was before the 
Judicial Committee, (c) Mr* Justice WUKamM^ in hb very 
accurate work on the law of Executors, states pre<»sely to the 
same effect I think, therefore, there can be no doubt whatever 
on tliat point, and the conclusion then is, that the validity or 
invalidity of a testamentary instrument must be governed by 
the law of the place of domicil; the lex damiciHi must prevail 
both in cases of testacy and intestacy. 

A distinction was taken by counsel that this is not a case of 
intestacy on the one side and testacy on the other, but it is a 
case of testacy agsunst testacy. But I do not see what posnble 
difference it can make whether it is a contest between testacy 
and testae^, or between testacy and intestacy. The same rule 
must prevail. 

Then with respect to the law of domiciL A domidl may be Three kiodi of 
obtained in various ways. There b the domicil of origin, the o^a^^2Dd!b7 
domtciKum erigism^ which is the domicil of birth.. ' The residence operation of 
of parents and the dondcil of the parent is the domicil of the choice. ^ 
origin. There is another domidl by operation of law with 
respect to the marriage of a female^ who thereby becomes 
domimled in the same place with her husband ; but there is no 
question as to that. There is likewise the domicil of choice, 
and that is the material domidl for the consideration of the 
present question. All that we shall have to consider here is, 
first, the d&midUum eriffinis, and then the domicil <^ dmn^^ 
These are the two points which will be for consideration. 

Now, first of all, let us see what constitutes a civil domicil, 

(a) 3 Hagg. Ecc 373. (c) Marquis of Hertford's case, 

lb) 1 Curt. 863. 4 Moore*8 Rep. P. C. 348. 
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Definition of 
domieU. 


Abandonment 
of domicU. 


The loeua rei 
titoi in not of 
great import- 
aacc in the 
question of 
domicil. 


because there are domicils for different purposes. There are 
political purposes, the domicil for forensic purposes — the pur* 
poses of the forum; but this comes under the class of civil 
domicil* 

Now the definition or description of domicil which has been 
given by various authors is in some of them to this effect : that 
the domicil is where a person has his home ; and Mr. Justice 
Story y in his •* Conflict of Laws,'* describes it in this way : — 
** His true, fixed, permanent home and principal establishment, 
and to which, whenever he is absent, he has the intention of 
returning." The animus revertendi is necessary. That is stated 
by Mr. Justice Story, (a) Voet describes it in this way : " Pro- 
prie dictum domicilium est quod quis sibi constituit animo non 
discedendi si nihil avocet." That is the definition or descrip* 
tion by Voet, which is cited by Mr. Justice Story, and which 
is fully acceded to by him. Again, in some of our own cases, 
that o{ Balfour v. Scott (i), which was referred to by counsel, and 
which was cited in the case ofSomerville v. SomerviUe (c\ where 
the Master of the Rolls uses these words : *^ In Balfour v. Scott, 
I admit, Mr. Scott was the son of a gentleman of property ; 
but during the Intter part of his life he did clear acts of deser- 
tion of the domicilium originis, selling off his establishment, dis- 
missing his servants," &c. So the two things concur in the case 
now before the Court, viz. selling the furniture, dismissing his 
servants, &c 

So, again. Lord Cottenham, in Munro v. Munro{i) says: 
^ To effect the abandonment of a domicil of origin and substi- 
tute another in its place, is required the concours de la volonte 
and du fait — animo et facto — that is, the choice of a place 
and actual residence in the place then chosen, and that it should 
be the principal and permanent residence." In point of fact, all 
the definitions or descriptions come very nearly to the same 
effect. 

The place of death, it was said, is to be considered as decisive, 
or nearly decisive, on this point, but that, I think, has been 
ruled quite otherwise. Prim& fade it certainly is, but it may 
be repelled like any other circumstances ; the presumption 
arising from the place of death is not very strong of itself; it is 
only in a case of doubtful domicil that that would have effect 

Again, as to the lex loci rei siUe, that was very strongly 
pressed by the counsel. It was urged that there was very little 
property to be passed in France in this case, whereas the pro- 


(fi) Story's Gonf. of Laws, c. 3. 

§41. 
(}) House of Lords, 11 April, 1793. 


(c) 5 Ve 
(/) 7 CI, 
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perty in Ireland and England was to a very large amount ; vJlffflj 
but that again has been considered as not decinve upon this Privt 
matter, and is not a very important point. Now in the case of Copnoil . 
Somtrville y» Somerville, the learned Judge thus expressed him- akdxbsoh. 
self upon the point of the money in the funds, (a) " The next »• 

consideration is, whether, with reference to the property or 
conduct of Lord Somerville, there is anything showing he con- 
sidered himself as an Englishman. It was said, for the pilrpose 
of introducing the definition of the domicil in the Civil Law, 
* ubi quis larem rerumque ac fortunarum suarum summam con-^ 
stituit,' that the bulk of his fortune was in England, and the 
description in the Bank books was relied on.'' Just so in this 
case; and it was contended that the bulk of the property was 
here; that there was 35,000/. in the Englbh funds, and that Nor the de- 

, ^° Bcnption of the 

he was there described as of England. But the learned Judge party in the 
says: "I lay no stress whatever on that description in those ^^docu- '^'^ 
books or in any other instrument," — that is, in the books of ments. 
the Bank, ''for he was of either pla2e; and most likely to 
make use of that, to which the transaction in question referred. 
It was totally immaterial which description he used. It is 
hardly possible to contend that money in the funds, however 
large, preponderate against his residence in the country and his 
family seat. It is hardly possible that should be so annexed 
to his person as to draw along with it this consequence." 
There are other passages to the same effect, which it is un^ 
necessary to discuss. 

These, then, are the rules as to domicil collected from the 
authorities that I have mentioned. Then to apply these rules, 
keeping them as steadily in view as* I can, to the facts of the 
present case. 

Mr. Anderson, the testator — I call him the testator because. The history of 
at all events, he has made a will both in England and in 
France — was born in July 1768, in Ireland, where his father 
had real estate, which afterwards descended to him — either he 
inherited it, or it was by will that it descended to him — and 
having been resident there at the time, it was quite clear that 
the domiciUum originU of this gentleman was Ireland : it was 
an Irish domiciL In the year 1787, he was sent to France for 
his education. He was then a minor, about nineteen, and being 
sent to France for education, that of course would not effect 
any change in domicil. 

Whilst he was at Paris in the year 1789, or thereabouts, at 
the commencement of the French Bevolution, he became acci^ 

(a) 5 Ves. 789. 


46 


THE ECCLESIASTICJlL AND ABMIRALTT REFOBT& 


1854. 


Oovifctu 


AiTDSsaov 
Lahxitvzujl 


dentally acquaioted with Mademoiselle Borth^, now Madame 
Laneuvillei the party in this cause. It seems he got acquainted 
widi her accidentally at a public spectacle in the Champ de 
Mars in Paris. A ptorm came on, he offered her civilities, and 
conducted her home. An acqmuntanoe commenced between 
them, and afterwards a mutuid attachment took place. This 
being the time of the French Revolution, and a war being Bvh* 
sequently declared with England, he was in great danger of 
being guillotined. The evidence is, that he was preserved 
through the pieans of this Madame Laneuville, then Made- 
moiselle Burth6, that she concealed him for a length of time, 
and that she afterwards obtained a passport for him from the 
wife of the Minister of Marine, and by which assistance he 
escaped from France, and arrived safely in England. 

It is wd she did this at the peril of her own life ; and it is 
in evidence in the cause> that her fiither and brothers, I thinks 
all suffered from the guillotine ; one of her sisters likewise was 
guillotined, and she ran the risk of suffering the siune punish- 
ment for the favour which she showed to this gentleman whose 
case is under dedsion. However, a mutual attachment took 
place between them, and tiiey promised not to marry till they 
had aeen eadi other again. In point of fact, they made a 
mutual promise of marriage. Having escaped to England, it 
does not {Nrecisely appear at what period, whether 1789 or 
1793, but early in thei French Bevolntion, when the war com- 
menced, he joined his father, at that time resident at Bristol or 
Bath, or somewhere in lliat neighbourhood; and in 1821 his 
father died. At that period this gentleman was resident at a 
place called May's Hill, Gloucestershire, where he lived with a 
person named Harriet Laurahce^ whom he kept as a mistress. 
There he had a house, and they passed by the name of Wil^ 
liams. With this lady faer lived till 1823, when she died ; and 
then afterwards he lived with EKza Lang at a place called 
Huntspll till the year 1832 ; and then at Bedford Villa, near 
Bristol. The latter lady, during the former residence, passed 
as his adopted daughter, and she was buried by the name of 
Anderson. He thus established himself in Gloucestendiire, 
and afterwards at HuBtspill ; and there can be no doubt that he 
acquired an EngSi^ ctomiciL His Irish domicil seems tp have 
gone by altogether t he nev^r returned to Ireland : so far as 
I can make out from the ovidence, he never went back. He 
had a home in Oloucestersfairey afterwards at Huntspill, and 
then at Bedford Villa, and some othe^ place near Clifton ; 
therefore there can he no doubt that he had at that time ac- 
quired ft dear English domiciL Havbg thus lost his adopted 
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daughter^ he afterward^ in the year 1835, adrertiaed in the ^ ^ > 
French papers for Madame Laneaville by her maiden name of ^^!^ 
Burth^ in the hope of ascertaining where she was to be foand, . 
in order that he might go and see her, and rejoin hen These AM n a a iw 
advertisements were inserted in a provincnd paper^ or papers, LAinvrnxs. 
published at Nancy, from which this hidy*s fan^y catne ; there^ 
fore it was likely he should get information* 

lliese advertisements were seen by Madame Bony, the 
daughter of Madame Laneuville. Mademoiselle BurtM had 
married, and had become a widow; in the meantime, Madame 
Bony, by desire of her mother, wrote to Mr. Anderson, to in- 
form him where she was, and where she was to be found. In 
consequence of this, he addressed a letter to her, which has 
been read to the Court, and commented upon by counsel, 
stating how happy it made him to have fiscovered her. It is 
written in the most affectionate terms: '<Ma chore, chere 
Catharine,** and so forth, saying he should rejoin her ; he would 
go to Paris to visit her ; and, in consequence of this, he did 
go to Paris afterwards, and did visit her. 

Now when he arrives in Paris, according to her evidence, he 
states his great happiness at meeting with her again, his full 
intention of returning to England, seffing his furniture, break- 
ing up his establishment, and coming to reside with her. 
Having made this statement, he returns to England ; and then 
there is other correspondence, which relates to the sale of the 
furniture, and his intending to rejoin her again. There is a 
letter, dated the 14th of April 1836, in which he speaks of 
having arrived in England yesterday-^ that is the day before — 
and at the end of this letter he says : *' Keep up your spirits, my 
dear little Catharine, as much as yon can, the day will soon 
return ; I am for life your dear (riend, William Anderson*** 

It is true, that in this letter and some of the others, he talks 
of his arrival at home, speaking o£ England as his homSi and, 
perhaps, that observation would not have much wdght if it 
was confined^ to this letter, because this was a letter before he 
sold hb furniture, before he had dismissed hb servants, before 
he had gone to reside in France. Bu^ in point of fiMSt, in 
some of the later letters, be uses the same expression } it is not 
arrived at home^-^that is the translation of it -- but it is arrived 
ehez moL In some of the later letters he speaks of going 
cheg voui, and not eJuz moi, as was observed by counsel ; but I 
think this, ^ven in the later letters, must not be pressed strongly 
in this case, because it must be borne in nnnd, that he was not 
a good French scholar; he does not seem to understand the 
idiom of the language very well, or express himself as a French- 
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man would do in that re8])ect : '^ quand Je partirai pour chez 
vous,^ which 18 hardly French. 

But he arrives in England^ — because it is better to look at 
factSj and see what he does^ — he arrives in England, and a sale 
of his goods takes place, and they are advertised to be sold on 
account of bis going to reside on the Continent. Perhaps no 
very great reliance is to be placed on that; it is said these 
things are frequently inserted in advertisements for the purpose 
of bringing bidders, or some other purpose ; but here, in point of 
fact> he was going to reside on the Continent^ and he did go 
and reside on the Continent. 

It is also in evidence that he dismissed his servants, because 
Harriet Bowden ^ one of these servants, says : ^' He gave me and 
all the servants warning, saying he was going to live abroad, 
and we all left his service together before the sale." 

In one of his letters to Madame Laneuville, he says, ^* I must 
quit my house now ; I must quit before the sale." In point of 
fact he does dismiss his servants, he has his furniture sold^ and 
then he does go to France and lives with Madame Laneuville^ 
and never returns to England except periodically for purposes 
of business^ but never having any home in England. 

Then^ having done this^ he goes to Paris in 1836, and there 
finds Madame Laneuville in lodgings; larger lodgings are taken, 
and ihey are taken in her name it is said, but he is the persoa 
who pays for them. He resides in the same lodgings with her 
in Rue de Paradis, and afterwards in Bue de Echignier, or 
perhaps vice versd ; however, the lodgings were exchanged, they 
were taken in her name, larger apartments than he had had 
before, and he paid the rent for them. 

Now, I think if the case had stopped there, it would have 
afforded pretty strong evidence of his living in France, and of 
his intention to stay there. The declarations and intention 
combined would leave, I think, little doubt on the point, but 
the matter does not at ^1 end here. 

In 1838, he quits Paris, and goes to Nogent-sur-Marne. In 
the following year, 1839, he purchs^ses a house at Nogent-sur- 
Marne, and in that house he continues to reside tiil within a 
very short time of his death, when he went to Paris for the sake 
of advice when he was ill. I say he continued to reside in 
that house, except during the periods when he came to England 
for the purpose which I must presently advert to. 

When he got into this house there were numerous declarations 
coming from a number of French witnesses of his intention to 
remain there* The fact of his purchasing the house, I think, 
strongly implies an intention of remaining in that spot. 
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But there is another circumstance that tends, I think, still , ^^^^' , 

more strongly to show that the deceased meant to pass the re- Pmvr 

mainder of his life at that place, and in that house. The Couhcil. 

purchase of the house was made in this way : Madame Laneu- andbbson 

ville advanced from 1000 to 2000 francs, and the deceased paid v- 
all the rest. What she advances seems to be enough, according 

to the evidence, to pay for conveniences, and other little matters, ^* circum- 

Btiinccs con- 

but the bulk was paid by himself. He, not being very con- nected with the 
versant with the French language, and French law, did not ^^n^t^^^on"*^ 
take any active part in it, except advancing money, leaving it permaDent 
to other parties to see to the conveyance. It does so happen, *^*°^® ^^^ 
that through error, — ^through mistake, I presume, — ^whatever it 
was, without his knowledge it was conveyed to Madame 
Laneuville for life, and then to her grandchildren. 

Now, this being discovered by the deceased, he inmaediately 
said : *' This will not do ; because if you pre-decease me, if you 
die before me, I shall not have a life interest in it. I want to 
reside here, and I shall have no life interest in the house." In 
consequence of that, Madame Laneuville transfers the house to 
him, in order that he may have a life interest, in order that he 
may live there notwithstanding her decease. It was conveyed 
to him, then, and that having been done» he conveys the house 
in trust to himself for life, then to Madame Laneuville, and 
afterwards to her grandchildren, but he preserves a life interest 
in the house. I say this is a very strong circumstance indeed 
to show that he purchased that house with the intention of 
living there and remaining during the rest of his life. 

There are other circumstances which show that he was 
attached to this place, and likely to remain there ; for upon two 
several occasions he endeavoured to make a purchase of adja- 
cent grounds — a house called the Shepherd's House, and some 
land attached to that, and some land attached to the garden, 
where some trees were planted. He was exceedingly desirous 
of adding to the premises which he had purchased at Nogent. 
He always expressed his delight at living there, and his inten-- 
tion of remaining there. 

Now, in letters, after coming to England, as I before observed, 
he speaks of the house as if it was hers. He talks of chez vous — 
chez toi—aveetai — quandje partirai pour chez vous, and so forth, 
as if he intended it was her house ; but in point of fact he had 
taken care that it should be his own house ; and he had con- 
veyed it in such a way that he having a life interest in it, he 
might remain there during the whole period of his existence. 
Therefore I think there is no great reliance to be placed on ex- 
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pressions of this sort, cooiiDg from a man so ignorant as he 
appears to have been of the French language. 

But he does not always speak of it as if it were bis separate 
and distinct home, as if he was a mere lodger or mere 
boarder with her. Not at all ; for in speaking of one of the 
servants in his letters he says : ** She is not at all the servant for 
us or for our service." There it seems to have been conjoint 
between the two. Though it is true from these letters it appears 
Madame Laneuville was in the habit of hiring the female ser- 
vant or servants — for they generally kept more than one ; still, 
on the other hand, he was the person who hired the men servants. 
He hired the gardener. This was by no means an uncommon 
division, that the master should hire the men servants, agree 
what the wages were to amount to, and the mistress should hire 
the female servants. I do not think there is much in that. 
Then, again, as to his being a mere boarder or lodger with her; 
so far as can be made out from the evidence, the expenses of the 
house were paid in this way : she contributed whatever was con- 
venient to her out of her income, — what she could spare out of 
her income, — and he supplied all the rest. It was not a fixed 
sum he paid her for board and lodging; they kept house to- 
getJier, that iiB, he, having the larger income, of course supplied 
any deficiency, and probably expended the much larger amount. 
It seems he expended money likewise in the improvement of 
the place, in the improvement of the grounds, in a piece of 
water there was in the grounds, and expended not a very in- 
considerable sum on the premises which they jointly occupied. 

But then about this constantly retiring to England every 

year on matters of business. It seems it was but for a very short 

time he did return. He did return, because he considered it 

necessary for matters of business; but still, Kogent-sur-Marne 

was the place of his abode at all other times; that was the 

home of his choice, and the evidence of the French witnesses is 

very strong as to the reasons he assigns for it,— that it agreed 

better with his health, that the air was more salubrious, that it 

suited him better, that the atmosphere was clearer, that the wine 

was cheaper, and that he enjoyed his health mote there than in 

England. These are all reasons and all motives for going there 

and fiiing his home at that place. But it is said that the mere 

going for health, or the mere going for purposes of that sort for 

better climate, cannot have the effect of fixing his domiciL 

If persons go to places merely for the benefit of their health — 

for a temporary purpose, such as going to watering places, going 

to Cheltenham or Bath, or on the Continent, that can be but a 

mere temporary purpose ; but where anybody fixes their home 
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on account of its being more beneficial to their healthy that is as . ^^^^' 
good a motive — that will have as good eflfect^ I apprehend, as any Fbiyt 
other good cause for being desirous of remaining in the same Codncil. 

place. AnDBBflON 

But can these periodical returns to Bristol be considered as v. 

retaining a home in this country ? He had sold his furniture ; he ... . ,. 

-,. •', In his periodi- 

had dismissed his servants. It is said he always returned to the cal retara to 

same lodgings, at least, to the same house ; but he did not ^^to/dld^not 

retain those lodgings ; he did not have them kept, using the same reuin the 

rooms, or any other rooms in the same house ; because I find on ■*™® ^S^^^ 

looking at his letters, especially those written immediately after his 

arrival — for it was his habit to write immediately after his arrival 

— he says in several of them, " Direct to me at the Post Office ;" 

and in one of his letters he says, ** Direct to me at the Post 

Office, for I have not been out* yet to see whether I can have 

my old lodgings or not." Therefore, th^e was always a doubt 

about that ; he had no home at all there. 

But it was said and pressed by counsel that he had his lares 
there ; that is, the muniments, as it is interpreted. I take it that 
is quite a new interpretation of the word lares. 

So far as his title deeds are concerned, I apprehend they must 
have been in Ireland; there was but one portmanteau there, or 
a second sent afterwards by the nephew ; therefore, I think the 
whole of the title deeds certainly were not there. But in point The testator 
of fact it is not where the title deeds were, the estate being in Irish domicii 
Ireland; that would apply to the Irish domicile and it is quite ^i>«n a minor, 
impossible to say that this gentleman had an Irish domicii, for resumed it 
he left that country in early life when he was a minor, and he 
never returned to it, so far as I can ^scover from the evidence 
now before me. 

It is said that tiiough he continued to live in France all these * 

years, since 1813 or 1814, it cannot be said to be his domicii; it the purpose of 
was a mere habitation, as shown by the circumstance that he deceiying his 
concealed it from his friends in England, and only pr(xnulged to land eamiot 
them that he might be travelling about the Continent — had no *"«J ^ ^*^^*' 
fixed home. But that will not alter the fact ; it is clear h^ had 
a fixed home, — ^he was constantly at Nogent-sur-Mame. 

You do not find him going to Switzerland or travelling about 
the Continent ; it is to Nogent he goes, and nowhere else, except 
to Paris daring his illness. 

Then it is said that though he had a desire to live in France, 
it was only because Madame Laneuville was there, and that if 
she bad died he would then have been desirous of quitting 
France. The testimony of a witness called Kirbihla, who was 
the gardener, to that efiect, has been relied upon* 
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Now, Kirbihla, it appears, only went into tbe service of the 
deceased in August 1849, 1 thinks just shortly before he went to 
Paris^ where he died. Kirbibla's evidence is very strong as to 
the attachment of this gentleman to tbe place, as to the improve- 
ments of which he was speaking, as to hb being exceedingly 
fond of the garden^ and so forth ; and also very strong as to the 
declarations of always remaining in France, spending the whole 
of his life in France^ though the deceased did afterwards say on 
one occasion, that if Madame Laneuville died, then he should 
return to England. But even supposing that declaration to bave 
been made precisely as stated by the witness, I think it could 
not outweigh all the other circumstances, all the other declara- 
tions of the deceased, all the other acts of the deceased when 
resident at Nogent-sur-Mame. Even if proved to the utmost, 
and if spoken with sincerity^ it would only come to this, — he 
had an intention just at that time— just at the latest period of 
life, of returning to England^ in case Madame Laneuville sbould 
die before him ; but that would not change his domicil if be had 
gone there with the intention of i^muning there, — ^tbis intention 
of going back in order to recover his former domicil. It must 
be done facto as well as animo. 

This is the only declaration ; it is contrary to the witness in 
other parts as to remaining there, and is contrary to all the 
declarations which he made to all the other witnesses in tbe 
case, as to the superiority of the climate, as to the cheapness of 
the winoj and other circumstances. All that, of course, must 
have its weight in inducing him to remain there. 

In point of fact, however, after this declaration, which is 
made to Kirbihla, and which is the sole declaration of that cha- 
racter to be found, he goes to Paris for the benefit of his health, 
for the benefit of advice, and there consults a medical man. Dr. 
Yignal. 

Dr. Vignal, seeing the state of health in which he was, that be 
was not very likely to recover and live, reconunends bim to go 
to England, and to go to Bath for bis health. 

But this he declines to do ; he says be is better taken care of 
there, fie prefers living in France, because he is better' taken 
care of there. From all the other reasons he states at other 
times it is quite clear that almost down to his dying day he had 
no intention of giving up his French domicil, which it appears 
he had acquired, and returning to England, of if he had such an 
intention be never completed it by the fact of return. 

Therefore, from all these circumstances, and the rules and 
principles which I adverted to at the commencement of what I 
have said, I am of opinion that this gentleman having lost in 
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the first instance his domiciltum orxginis — having acquired an 1854. 
English domicil — having afterwards given up that, sold his PrIvy 
furniture, dismissed his servants, when he gave up his home in Council. 
England and went to France, and that for many of the last years . 
of his life he never gave up that home, — there was no re- v. 

turn to England, consequently the domicil of France remained, — Lanbdville. 
I must, therefore, pronounce that this gentleman at the time of ^^ testator 
his death was domiciled in France. manently 

From this judgment Mr. Anderson, the nephew, appealed, ^omicilcdin 
The case was argued before the Privy Council (a), by the 
Solicitor- General and Dr. Addams for the appellant, and Mr. 
Bolt, Q.C., and Dr. Jenner for the respondeat. 

Their Lordships declined hearing the counsel for the respond- 
ent, and Dr. Lushington delivered their Lordships' judgment 
to the following effect : 

This is an appeal from a decree of the Prerogative Court of Judgment 
Canterbury. The decree is in these words : '^ The Judge having 
maturely deliberated, hj his final interlocutory decree, having 
the force and effect of a definitive sentence in writing, at petition 
of Roiheryy pronounced that William Anderson, the deceased 
in this cause, was, at the time of making and executing his last 
will and testament, bearing date the 26th day of January 1848, 
and at the time of his death, domiciled in France.'' 

The sole question raised on the proceeding was this, whether The sole qaes- 
the testator at the period of his death was domiciled in France ^^ jf' ^^^' 
or in England. It is not necessary to consider why the learned testator at the 
Judge who then presided in the Prerogative Court thought fit ^^ti^^^^ 
BO to narrow this question, though one reason is apparent, that domiciled in 
if the domicil turned out to be England, in that case the EnSancL^*" 
French will, not having been executed according to the sta- 
tute, would have been altogether void, and there would have 
been an end to the whole contest. If, indeed, the domicil 
should be ultimately established to be a French domicil, then 
the Prerogative Court would know by what law to grant pro- 
bate, — what would be the form is another question, on which 
their Lordships express no opinion. 

Now, the leading facts of this case are these. What is called The leading 
the domicil of origin of the testator, was Lreland ; he was born ^'^^ ^^^^^ 

_ case 

in Lreland, of Irish parents. The domicil of origin was lost, 
and an English domicil acquired, by long residence in England, 
principally in the county of Gloucester. It further appears 
that the deceased became acquainted with Madame Laneuville 

(a) Present, The Bight Honour- Lord Justice Turner^ Dr. LuMng' 
ables Lord Justice &ight Brwce^ ton^ and Mr. PemberUm Leigh* 
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sometime about the commeDcement of the French revolution^ 
We 8hall not stop to consider whether the early history set 
forth iu this case is true or is not ; for his attachment to that hidy^ 
whatever be the cause^ whether arising from her having rescued 
him at that period from impending danger be true or not, is a 
fact proved beyond all controversy ; it is admitted in this case^ 
and has been argued upon by both parties. 

In the year 1835 it appears that the testator, having been 
estranged from Madame Laneuville during the intervening 
period, again discovered her ; that fact clearly appears from a 
letter in his own handwriting. He addresses her, ** My dear, 
dear Catherine, I have received your, letter, and am now the 
happiest man in the world, in knowing that you are well, alive, 
and I hope happy." Then he goes cm to state a variety of other 
circumstances, which it is not necessaiy for me to recapitulate 
at present At this period it appears that the testator was re- 
siding at Bedford Villa, Clifton, and immediately after, having 
discovered her residence in Pans, he determined to visit her. 
Either in the end of 1835, or the beginning of 1836, he sells off 
his goods and quits his residence at Bedford Villa, Clifton, and 
after that — but at what precise period does not appear from 
any of the evidence that I have been able to discover in this 
case — after that, and not before, he takes lodgings in Trinity 
Street, Bristol. For what period he was there, there is no 
evidence in this case. It is to be observed that he was not per- 
manently resident there. 

From that period, 1836, until his death, in 1845, he continues 
to reside in France, with the exception of such intervals as pre- 
sently it will be necessary to notice. He remains in Paris till 
the year 1839, and after that he resides at a house at Nogent- 
sur-Mame, a few miles from Paris. Not to enter into a dis- 
cussion of the particular form and manner in which the house 
was purchased and furnished, it is sufficient to say that he had 
a life interest in this house ; that he visited England every year, 
according to the evidence of Mrs. Price, and be remuned 
seven or eight weeks at Trinity Street, Bristol ; but all his 
letters show this, that he came there, not from choice, but upon 
business, and was always anxious to return as quickly as pos- 
sible, after that business was disposed of, to his residence in 
France. 

Here, then, is a residence in France from 1836, with only in- 
tervals of short duration, and they were for the purposes of 
business. I think that an observation was made by the Lord 
Chancellor, in the case of Bempde v. Johtutone (a), which 

(a) 3 Ves. 201. 
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fltrongly applies to thia case. Speaking of the deceased the Lard , ^^^^' 

Chancellor said, " Wherever he had a place of residence that PwyT 

coald not be referred to an occasional and temporary purpose. Council. 

that is found in England and nowhere else.** So in the. present anmrsoh 

case. So far as he had a residence for a permanent, and not ^* 
for an occasional and temporary purpose, that residence must 

be found in France, and nowhere else. We apprehend, looking •^'^'"*"'- 

at the state of facts, primA facie, the domicil in England would f «>"««'. ^»J^ 

ivUjjji 1 • *'* required 

be abandoned, and there would be enough to constitute a French to change a 

domicil j though if this was properly speaking to be called the o^jTtlS^ au 

domicil of origin, it is necessary to have very strong facts to acquiped 

change such domicil. doouciL 

Looking at this state of things, what are the facts^ and what 
are the arguments which have been adduced in opposition to 
the conclusion which such a residence, under such circum- 
stances, induce their Lordships to come to? 

The &ct8 were short, and the argument was this : it was con- An intention 
tended that the testator intended only to remain during Madame l^,^^^do^ 
Laneuville's lifetime. Assuming that to be the fact, assuming micii, which 
that he intended to quit when Madame Laneuville died, it does temporaiy^'^^ 
not at all follow that that will tend to establish the conclusion residence, upoa 

_• a certain 

that he had not acquired a domicil in France ; because what is contingency 
it that takes off the acquisition of domicil by lone residence in ^^ppening, 
a country r It is being there for a temporary purpose. It destroy that 
never can be said that residing in a countiy till the death of a ^<^°^<^* 
party was a temporary purpose. Residence in India, in the 
East India Company's service, has long since been established 
to constitute domicil, yet there is in civil cases always the 
animus revertendi at some period, though very remote; if the 
residence be merely of a nature temporary, and not likely to 
last long, then it would not constitute domicil in itself* 

It has also been contended that all the property of the de- The property 
ceased was in this country. No doubt it was ; the property ^^^J^^5* 
was situated in this country ; but that argument has been long affect the 
disposed of. The learned Judge who gave judgment in the domlclL 
Court below, has particularly adverted to the authorities, there- 
fore it is not necessary to turn to them. 

With regard to any declarations made by the deceased, the Declaration of. 
Court is not desirous of following these declarations in detail, Jg^JJ^J ^^i 
because they are not entitled to great weight In the case of against his 
Stanley y* Bemes {a) there were an ample number of declara- ^ ™/L JJ^J^ 
tions of the intention of the testator to return to this country. 
The delegates were clearly of opinion, in that case, that the 

(a) 3 Hagg. Ecc. 447. 
s 4 
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. declarations of the testator could not prevail against his domicil 
Pbivt in a foreign land. 

^^" " We do not propose to enter foirther into a consideration of 

Andbrsok ^^^ evidence^ though there are many parts of it tending strongly 
to the conclusion to which their Lordships have come; we do 
not allude to it^ because we are of opinion that the learned 
Judge of the Court below has stated the law with perfect accu- 
ships ap- " ^^y- Their Lordships are perfectly satisfied that all his con- 
proving in toto elusions were justly founded from the facts and circumstances 
ment of ti^* ^^ ^^® Q^Q. Approving as we do of the judgment in toto, we 
Court below, jhink it unnecessary to go further. The appeal must be dis- 
must be dis- missed, With costs. 

To^^ ^^^ Proctors : for the appellant, ffadeson ; (at the respondent, 

Rothery. 


V, 

Lanauyillb. 

JudgmenL 
Their Lord- 


PsEHOOA'GnrB 

CotET OF WHITING against DEAL AND ORCHARD, IN THE 

Casterbckt. goods op THOMAS CLEVERLY, DECEASED. 

Nov, S. -p. 

T. c. left an 1 HOM AS CLEVERLY, late of Croydon, died on the 6th 
wiUwUha ^^ ^^J ^*"'*» leaving Bichard Whiting, his lawful cousin- 
perfect attes- german, and only next of kin, the only person entitled to his 

tation clause, ^. j/tj.* /• -x^ 

and the namei estate and enects m case of an intestacy. 

of two wit- After his death, a document, purporting to be hia last will, 

scribed. The bearing date the Ist of April 1850, was found in hb possession, 

•ignaturesof whereby he appointed Edward Deal and Nicholas Orchard the 

the witnesses -^ \^ 

appeared to be executors, and bequeathed the whole of his property (about 

'^iti^^oflhe l^OOt) save a legacy of lOt to each of his executors, to Wil- 

deceased, and liam Whitcombe, of Croydon, at whose house he resided. 

sons^conH be ^'^^ "^'^ ^® ^^ ^^^ deceased's handwriting, was signed by the 

anywhere testator, had a full and perfect attestation clause, and the names 

parties in- David Pearson and John Barnes appeared at the foot thereof as 

terested attesting witnesses. 

naymg de- - ^ , , 

eiined to pro- The word *' fifty'' in the date of the will being on an erasure, 

Mpef Se *^ aflfidayit from one of the attesting witnesses was required by 

Court decreed the Prerogative Office. Strict inquiries were made for the 

ofdeceMcd^s" witnesses, but nothing whatever could be learned respecting 

effects 88 dead them. It could not be ascertained thiat any such persons ever 

next of kin. existed, and from the sinoilarity of the handwriting of the 

Statement. li^mes of the two witnesses to that of the testator, it was be- 
lieved that he had himself signed two fictitious names as wit* 
nesses to his will. 

A decree having been issued at the suit of the next of kin 
agwist the executors, calling upon them to bring into the 
Begistry the said will, and propound and prove the same in 
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solemn form of h,w, if they or either of them should think it for 
their interest so to do, they executed proxies by which they 
declined to propound the paper. The principal legatee also 
declined to propound it, and, together with the executors, made 
an affidavit that ''they do not believe that there are any such 
persons as the said David Pearson and John Barnes, and that 
from the great similarity of the handwriting of the deceased's 
signature to the said testamentary paper, and the handwriting 
of the signatures of the said David Pearson and John Barnes 
as subscribed witnesses, they are of opinion and have no doubt 
that the signatures of the said witnesses are of the proper hand- 
writing of the said Thomas Cleverly, deceased." 

Dr. Huffhes moved the Court to decree letters of administra- 
tion of the effects of the said deceased as dying intestate, to be 
granted to the said Whiting, his lawful cousin-german and only 
next of kin. 


1854. 


Pberooativb 

COUBT OF 

Canterburt. 


Whitiko 

against 

Deal and 

Orchard, 

[Statement 


Sib John Dodsok. Looking at the decided similarity be- 
tween the three signatures, and the fact that no persons bearing 
the names of the attesting witnesses can be heard of, I think 
there can be very Uttle doubt that the deceased, for his own 
amusement, I suppose, wrote the names of the witnesses him- 
self. As the executors and the legatees have declined propound* 
ing the paper, I can, under the circumstances, have no hesita- 
tion in granting the motion. 

Proctor for the next of kin : Toller. 


Judgment. 


IN THE GOODS OF WILLIAM OLLIVER, 

DECEASED. 

On the 26th of November 1863 the deceased duly executed 
a codicil to his will in the presence of two witnesses, Richard 
Edmunds, a solicitor, and John Edmunds, who was at that 
time acting as his clerk. Richard Edmuiids immediately took 
possession of the codicil, and retained it until after the deceased's 
death, when he discovered, for the first time, that John Ed- 
munds, instead of signing his- name correctly as witness, had 
inadvertently and by mistake written under the name Richard 
Edmunds, solicitor, ** John Clerk, his clerV* These facts were 
deposed to by both the attesting witnesses* 

Dr. Deane moved the Court for probate of the codicil as 
duly executed, and cited Be Ashmore. (a) 

(a) 3 Curt. 760. 


Phbrogativb 

CODBT OP 

Cantbrburt. 

Dec, 2. 

A witness in- 
advertently, 
instead of 
writings his 
name John 
Edmandfl, 
under that of 
the other wit- 
ness, a solicitor, 
wrote •• John 
Clerk, his 
clerk." 
Heid, a suffi- 
cient sub- 
scription. 
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. ^^^^' , Sir John Dopson. I have no doubt at all in thb case. 

PoEBOGATiYE The case cited would be euflScient authority ; and there is no- 
C^TEMURT. *^^°8 i^ *^® wording of the statute to prevent it. The statute 

says the witnesses ** shall attest and subscribe the will ; " it does 

In tm Goods not say shall write their own names, so that a mark is held to be 

Oi^ivER. a good subscription. Indeed, if the language of the statute 

Judgment. had been stronger^ I should have been inclined to grant this 

motion^ as it was clearly a mistake, for which the child who is 

interested under the codicil ought not to suffer. 

Probate granted 
Proctor r Puckle, 


Prerooativb ijf Tgjj GK)ODS OP EDWARD HERRINGHAM 

V/017BT or 
Canterbury. BUTTS, DECEASED. 

Dec, 2. rri 
A duly ex- A HE deceased, who was formerly of Whitehall, Parliament 

ecuted will, Street, but late of Orthez, Basses Pyr^n^es, in France, died on 
Kotbytbetet- the 26th of July 1853, leaving penonalty in England of the 

tatorhim^lf in i„ of about 850i 

a box, which i /» i •■ . . 

never reached It appeared, from the affidavits m the case, that in the month 

^^t^uT' ^^ ^^y 1^53» i"8* previously to his leaving Orthez, where he 

since been was then residing, on a visit to England, he drew up a will, 

limited^pro- which is all in his own handwriting, and subscribed by him, but 

bate of a draft without date or attestation. This the deceased at first intended 

to the exe- to execute in the presence of witnesses, but afterwards deter- 

cutors. mined to recopy it in consequence of the several alterations he 

He accordingly made a fair copy, which was examined and 
found to agree with the original, which the deceased looked nt 
whilst his wife read the fair copy aloud to him. The deceased 
and his wife arrived in England in June 1853, and on the 14th 
of July he duly executed the said fair copy, and never after- 
wards executed any other testamentary paper. 

The will, when executed, was deposited by the deceased in a 
box with other papers and some pictures, and the box, properly 
fastened up, was, on the 15th of July, taken by the deceased 
and his wife with them to Paris, where it was deposited in a 
warehouse in order to be conveyed by carrier to the deceased's 
residence at Orthez. The deceased left Paris on the 21st and 
arrived on the 23rd of July at Orthez, where he was accident- 
ally drowned whilst bathing on the 26th of the same month. 

The box containing the will was never delivered at the de- 
ceased's residence at Orthez, but was lost, with all its contents. 
Mrs. Butts subsequently brought an action and recovered 
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damages for loss. She also caused advertisements to be in- , ^^^^' , 

serted in the Times and GalignanCs Messenger^ offering a re- Prerogativb 

ward for such information as would lead to the recovery of the cjuttbrb^' 

lost will^ but without effect. 

Dr. Middleton moved the Court to decree probate of the I» the Goodb 

will as contained in the said draft, limited until the original will, Herringham 
or a more authentic copy, should be brought into and left in the Botts. 
Eegistry, to be granted to the executors named therein. Argument. 

Sib John Dodson. In this case it is quite dear that the Judgment, 
deceased intended that the will should operate. The. draft 
is in his own handwriting, and there is sufficient evidence that 
the will which the deceased executed was exactly copied from 
that draft. He never revoked that will ; but the box in which it 
was deposited never arrived at its destination, and appears 
never to have been heard of. Every endeavour seems to have 
been made for the discovery of the will, but without success. 
Under these circumstances I have no hesitation in granting 
probate of this draft, limited as prayed. 

Proctor: Middleton. 


Prerogativb 
Court op 

f^ ATffT liSWR TTR'y. 

IN THE GOODS OF WILLIAM MOBBS, DECEASED. ifov. 23. 

L HE deceased left a will bearing date the 22nd of September The name of 
1850, whereof he appointed his wife executrix and residuary ®^® witn^ 

' , * * •' "who could not 

legatee m trust. write being 
. It appeared from the affidavits produced that the execution ^^^^ by^he 
took place in the following manner : The deceased signed his other wit- 
name at the foot in the presence of two witnesses, William and tr!^ over 
Keuben Wills; the former then subscribed his name, but with a dry 
Keuben, being unable to write, requested William to write his acknowledged 
name for him ; William accordingly wrote the name Reuben ^y ^^» J* °"* 
Wills under his own, and Reuben then immediately traced over testation of a 
his name with a dry peri, and acknowledged the subscription to ^i^n«^|^n 
be his name, and himself to be a witness to the will in the de- made by the 

J 9 witness him- 

ceased s presence. ^l^^ 

Dr. R. Fhillimorey on moving for probate, endeavoured to dis- Araummt 
tinguish the case from Playne v. Scriven (a), and cited Harrison 
V. Eloin{b)i relying particukrly upon the interlocutories of the 
Judges during the argument, which, he contended, asserted a 
principle under which the case might fairly be brought. 

(a) 1 Bob. 772. (li) 3 Ad. k EL (New Eep.), 117. 
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Sib Jobx Dot)son. The question raised in this case may 
P&EROGATivB Bot have been exactly decided, because there has been no case 
Camte^ubt. ^'^^^ *^® Court is aware of in which the circumstances were pre- 

cisely similar; but there is a case which bears very closely upon 

In the Goods it, and which must, in my opinion, regulate the Court's present 
MoBBs. decision. I allude to the case of Hannah Cope (a), deceased. 
Judgment. In that case the testatrix signed her will in the presence of 
Emily Taylor and Martha C»sar, whom she requested to be 
witnesses, but it appeared that Emily Taylor could not write ; 
the testatrix therefore requested another person, who was also 
present, to write Emily Taylor's name for her, which was ac- 
cordingly done. Upon these facts Sir Herbert Jenner Fust 
remarked, ** The paper was signed by the testatrix by placing 
her mark in the presence of two witnesses. It turns out, how- 
ever, that the paper was not subscribed by one of the witnesses, 
as she could not write; she might, however, have made her 
mark," — as Beuben Wills might have done in this case. 
^^ The desire that another should sign for a witness cannot be 
construed to be a subscription by that witness. I cannot grant 
probate of this paper.*' 

This seems to me a case which cannot be easily distinguished 
in principle from the present, and, therefore, one which I am 
bound to follow. It has been argued that in this case the 
witness who could not write requested the other to write his 
name for him ; but this does not appear to me to be a very 
material distinction. The statute expressly requires that the 
witness should subscribe, and I cannot see that his request that 
another should do it for him would be a compliance with that 
requirement; and it has been again and again decided that 
tracing a name over with a dry pen is not a subscription of the 
wilL In the case of Harrison v. JSlvin it is clear that the witness 
did at least make his mark, for although he could not write him- 
self, yet the other witness took hold of his hand, and guided his 
hand so as to write his name. This case was clearly distinguished 
from the present, and although the remarks of the learned 
Judges in the course of the argument seem to enlarge the 
principle, yet the judgment of Lord Denman does not; he 
merely says upon the point, — *^ It was suggested as a difficulty, 
that the signature of a witness unable to write for himself could 
not be proved if brought in question after his death. But this 
is only a kind of inconvenience which is inseparable from all 
modes of attestation. We must take the signature here to be 
that of GaUr.^' 

The learned counsel has said that this seems to allow of 

(a) 2 Rob. 336. 
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signature by deputy, but I cannot go with him to that extent . ^^^^' , 

after the dear decisions that have been given in this Court that Prrbogativb 

there must be a mark of some kind by the witness. I do not CA»TERBraT 

say what I might have done if there had been no previous de- 

cisions under the statute; but, as it is, I think I am bound to ^^ ™b Goom 
, , , > » 7 ^P William 

reject this motion* Mobbs. 

Dr. Addams {amicus curia) stated, with reference to this Judgment. 
question, that an eminent counsel had informed him that he 
once gained a verdict under circumstances similar to those of 
the present case, by cross-examining the witness as to the fact of 
some ink remaining in the pen, until he elicited from him that 
he believed he did see a mark upon the paper after the witness 
had traced the name with the pen. 

Dec. n. 

The parties availing themselves of this suggestion, obtained 'rj*« attesting 

r ^v ixsj -x witnesses 

lurtner ainclavits. having once 

The attesting witnesses swore " that immediately after the 'Y^ ^w°* 
testator had signed his name to the will in their joint presence, merely traced 
the deponent, Reuben Wills (being unable to write) requested a'dJT'^^l^ 
his son, William Wills, to write his (Beuben's) name, which Court cannot 
deponent, the said William Wills, did, and then wrote his own du?ex«jutioii 
name underneath, and afterwards placed the pen back into the •<> as to grant 
ink, in a small ink bottle standing on the table. That the tes- ^tiont upoa 
tator then took the pen out of the said ink bottle, and gave the ^^^^ ^^^ 
pen unwiped, and, as these deponents verily believe, with ink in swearing that 
it, to the deponent, Beuben Wills, and asked him to trace over ^^^ ^. _ 
the letters of his previously written names, and cautioned him adyertentlv, 
at the same time in so doing to be careful not to blot the same, ^^„ott 
and, as deponent was no scholar, to take his time in doing so ; with tiU. 
and that the deponent, Keuben Wills, did then touch several 
letters of his said previously written name,,with the said pen 
80 given to him out of the ink bottle^ and which deponent^s son 
had a moment or two previously used in so writing the said 
names ; and deponents, referring to a former affidavit made by 
them on the 22nd of November 1850, in reference to the attes- 
tation of the said will, lastly made oath that when they were 
sworn to the truth of the said affidavit, they did not understand 
the precise meaning thereof, and particularly that they were 
deposing to the fact thcd the pen with which Reuben Wills traced 
over his name was tnthout any ink in it, for deponents are per- 
fectly satisfied that the said pen was moist with ink at the time, 
for there was no other pen made use of in the execution of the 
said will." 

. The widow, and two other persons who were present at the 
execution, also made oath ^^ that the testator took the pen out of 
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MOBBS. 


Argument 


Judgment 


the ink pot or bottle^ and gave it to Reuben Wills^ being, as the 

deponents verily believe, moist with ink at such time, t-eliing him 

Cai^burt *^ Do»>*k with the said pen carefully over the previously written 

name of Reuben Wills, adding that he was to take his time, and 

Ik t^ Goods not to blot the names in so doing ; " and further, *' that there 

was no other pen in the room on the occasion aforesaid, save the 
quill pen which the deceased and witnesses had used in writing 
their names as aforesaid." 

Dr. R. Phillimore renewed the motion for probate, and 
submitted that there was sufficient in these affidavits to justify 
the conclusion that the witness had actually marked the paper^ 
and that the will was sufficiently attested under the statute. 

Dr. Addams (amicus curi<B). As this motion seems to have been 
renewed in consequence of what I stated on a former day, I 
think I ought to state that in the case which I mentioned, the 
witness swore, not only that he believed the pen was moist, but 
that he saw a mark on the paper from the pen. 

Sir John Dodson. William Mobbs, the deceased in this 
case, died on the 29th of September 1850, having made his will, 
which bears date the 22nd of that month, and which appoints 
his wife executrix and residuary legatee in trust. In the 
month of October 1850, the widow came to prove the will, and 
swore the effects to be under the value of 20/. 

It appears that there was the signature of the deceased and 
the names of two witnesses subscribed, but as there was no attes* 
tation clause, it became necessary to have an affidavit as to the 
due execution. The attesting witnesses then made an affidavit, 
to the effect *' that William Wills, having subscribed his own 
name, and also the name of Reuben Wills, his fellow witness, 
who was unable to write, and requested him to do so, and he^ 
the said Reuben Wills, having thereupon, with a dry pen, traced 
over his name^ so previously subscribed for him, acknowledged 
such subscription to be his name, and himself to be one of 
the witnesses of the said will." 

On a former day the Court held this to be insufficient, it 
shaving been frequently decided that although the statute allows 
the acknowledgment of a signature by the testator, it does not 
allow it by a witness, and that the witness must actually sub- 
scribe his name or his mark at the time of execution. It turned 
out, however, that there had been a case at Common Law, in 
which Mr. Serjeant Wilde had succeeded in obtaining a verdict 
in favour of a will^ made under similar circumstances, by closely 
crosB^xamining the witness, whereby he at length elicited 

(a) Fufe 1 £cc & Adm. 247. 
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In the Goods 

or WlLLIAX 
MOBBS. 

Judgment 


from him that he believed there was some ink in the pen, and * . 

that he saw a mark of fresh ink on the paper after the witness PBERooATiva 
had traced over his name. Canteebukt. 

After being informed of that case, these parties now, in the 
year 1854, come forward and swear to their belief that the pen 
with which Beuben Wills, the attesting witness, traced his 
name, was moist with ink; and they profess to remember all the 
circumstances of the execution, — that the testator took the pen 
out of the ink bottle, and charged the witness to take particular 
care not to blot the names» This affidavit is in direct contra- 
diction to that sworn by these same witnesses in the year 1850, 
wherein they expressly swore that the witness traced his name 
with a dry pen. The affidavits now produced are hardly evi* 
dence ; certainly they are not evidence to which I can give such 
implicit credence that I should pronounce for this will upon 
mere motion. 

It is said that the children of the deceased are ready to 
sign a proxy of consent, but that has not been brought in ; it 
is said again that notice has been given to them of the renewal 
of this motion, but I find that notice is very imperfect ; it is 
merely a notice of application for probate. Non constat that 
the children know anything about the difficulty as to the defec- 
tive execution. If the executrix chooses to propound the paper, 
those interested in opposing it will then have an opportunity of 
cross-examining the witnesses. It is quite impossible for the 
Court to grant probate on motion, when the same witnesses have 
given such contradictory evidence as to the execution ; more espe- 
dally when I find so much mystery respecting the withdrawal of 
this will by the widow in the year 1850. I must reject this motion. 

Proctor: Brooks. 


IN THE GOODS OF WILLIAM HAY WISEMAN, ^^^^"^J* 

DECEASED. Caotbhbukt. 

m I>ec, 11. 

X HE deceased* a paymaster and purser in the royal navy, died a purser in 
at Haslar Hospital, on the 3rd of March 1853. He left an i*»? °ary, 
autograph will (A) signed by himself^ but not witnessed, bear- made two 
ing date the 12th of December 1849, whereof he appointed his testamentary 

• Trr* • papers m his 

mother, Marian Wiseman, widow, James Clarke, and William own hand- 
Sturgess executors, and which purported to have been written J^SllS^by"^ 
by him whilst '* serving on board her Majesty's ship ' Centaur* himself, but 

not attested. 

The first was 
complete ; the second, though signed at the foot, was incomplete. Prohate granted of the com- 
plete paper only. 
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Judgment, 


off Kellett's Island." He also left two half sheets of letter* 
paper (B and C) filled with various legacies in his own hand- 
writing, signed by himself, and dated " H. M. S. * Centaur,* off 
Cabenda, the 3rd of August 1850." These two half sheets 
formed a continuous disposition, but neither of them formed a 
complete testamentary instrument, inasmuch as the first ended 
with the words ^^ the amount whereof," and the second with the 
words " 1 am not sufficiently rich to leave a — ." At the bottom 
of each of these papers the deceased had written ^* Witness my 

hand to this ^ sheet, Wm. H. Wiseman." 

second 

It appeared from the affidavit of the deceased's mother, that 
within an hour or two after his death these testamentary papers 
were delivered Into her hands by the nurse at Haslar Hospital, 
and that notwithstanding that diligent search had been made In 
every possible place for the continuation of the papers B and C, 
no further testamentary paper had been found. 

The Court having been moved some time ago to grant pro* 
bate of the papers A, B> and C, as the will and codicil of the 
deceased, rejected the motion on the ground that B and C 
appeared to be incomplete, and, therefore, not entitled to pro- 
bate, even as the codicil of a ^ seaman being at sea." 

Proxies were now brought In from the parties interested under 
B and C, consenting to the grant of probate of the paper A 
only. 

Dr. Jenner moved the Court accordingly. 

Sis John Dodson. The testator in this case, being a sea- 
man actually at sea at the time the will was made, was exempt 
from the operation of the Wills Act. The will Is in the deceased^s 
handwriting, was signed by himself, and appears to be a complete 
testamentary disposition. It Is therefore clearly entitled to pro- 
bate. The second paper does not appear to have been Intended 
for a codicil, but rather as the draft of a fresh w^Ill ; the second 
sheet Is on entirely different paper, and even If written at the 
same time as the other, is clearly Imperfect. The deceased ap- 
pears never to have completed it. 

Under all these circumstances, especially as the consent of 
those Interested has been obtained, I think I may pronounce 
for the first paper as being the will of the deceased. 

Proctor : fV. (?. Clarkson. 
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BREMER affainst FREEMAN AND BREMER. Caktebburt. 

-m «- Nov, 23* 

JMOTION, . This was a business of bringing into and leaving ^^' '• 
in the registry of this Court the probate of the pretended last ^vhe^ Aero 
will and testament of Fanny Allegri, widow, heretofore Calcraft, are two co- 
spinster, late of No. 17. Boulevard desCapuclnes, in the city of a\^t,^cof 
Paris, deceased, heretofore granted to Daniel Alexander Free- whom has 
man and James Grignon Bremer, the pretended executors te^ests totbe 
named in the said will; and of showing cause why the said plaintiff 's, he 
probate should not be revoked and declared null and void, entitled to 
and the said pretended will be pronounced null and void ; and fu°"]!f*JS?® 
why letteris of administration of the goods of the deceased, as witnesses, 
being dead intestate, should not be granted to Susan Catherine statement. 
Bremer, spinster, the lawful cousin-german, and one of the 
next* of kin, and one of the parties entitled in distribution to the 
personal estate of the deceased, promoted by the said Susan 
Catherine Bremer against the said Daniel Alexander Freeman 
and James Grignon Bremer, 

The probate was brought in; the executors appeared by 
different proctors. Mr. Bremer declined to propound the will, 
but Mr, Freeman propounded it in a condidiL Both Miss 
Bremer's and Mr. Bremer's answers were taken to this allega- 
tion. An allegation was subsequently brought in on behalf of 
Miss Bremer, and witnesses, principally French advocates, as to 
a point of French law, were examined thereon in Paris. To 
these witnesses the executors, Mr. Freeman and Mr. Bremer, 
administered separate interrogatories. Publication not having 
yet passed, an application was now made to the Court on behalf 
of Mr. Freeman, " to direct the examiner to expunge the evi- 
dence taken by him on the interrogatories administered by James 
Grignon Bremer to the witnesses examined on Fielder's (Miss 
Bremer's) allegation, and to admonish him not to administer 
interrogatories to any witnesses hereafter to be produced and 
examined in this cause." 

The motion was founded on an affidavit of Mr. D. A. Freeman, 
to the effect " that James Grignon Bremer is the natural and 
lawful brother of Susan Catherine Bremer ; thai they claim to 
be the sole next of kin of the deceased ; that if the said will be 
held invalid, J. G. Bremer and S. C. Bremer will take the 
whole of the personal estate equally between them as such next 
of kin ; that if the said will be held valid, they will share the 
personal estate with him (Mr. D. A. Freeman); that J. G. 

E. & A. — VOL. II. p 
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Bremer carried on correspondence both with him and with 
Mr. Potier^ the notary at Paris, with whom the will of the 
deceased was deposited after her deaths the said J. G. Bremer 
stating in such correspondence that the letters were written in 
the name of himself and of his sister. That on or about the 
23rd of January 1854, he (Mr. Freeman) received a notice in 
the affairs of the deceased in the handwriting of the said J. G. 
Bremer, though signed by his sister, the said S. C. Bremen 
TAcU he has been informed and believes that other notices in 
the affairs of the deceased have been given to other parties in 
the handwriting of the said J. G. Bremer, though signed by his 
said sister. TTiat he (Freeman) believes that this cause is the 
suit of the said J. G. Bremer, carried on by him in the name of 
his sister; that the suit has been> in fact, conducted throughout^ 
and is now conducted and promoted by him under her name^ 
and that the same is apparent from the answers of the said 
J. G. Bremer given in this cause. That he (Freeman) has been 
informed and believes that on the execution lately in Paris of 
the commission for examining the witnesses of the said S. C. 
Bremer in this cause, Mr. Jones, of Paris, a French advocate, 
who acted upon the said commission, as the substitute for the proc- 
tor in this cause for the said J. G. Bremer^ also acted in concert 
with the proctor for the said S. C. Bremer, in getting up the evi- 
dence adduced under the said commission ; that he acted as the 
agent and interpreter of the said proctor in his communications 
with some of the witnesses ; and that the said Mr. Jones and the 
said proctor acted in concert in the preparation of the interroga- 
tories administered to the witnesses under the said commission on 
behalf of the proctor for J. G. Bremer. That he (Freeman) has 
been informed by his agent, Mr. Digweed, in Paris, and verily 
Wieves, that the said Mr. Jones called upon him in company with 
the proctor for S. C. Bremer, on the 27th of October last, for 
the purpose of ascertaining whether the said Mr, Digweed held 
,any power of attorney from him (Freeman) to proceed with the 
inventory of the deceased's effects in Paris. TTtat he (Freeman) 
verily believes that great injustice will be done to him if the 
said J* G. Bremer be allowed to administer interrogatories in 
this suit, for that he will be in fact cross-examining his own 
witness, and acting as co«plaintiff as well as defendant in a 
suit in which he is co-defendant.^ 

TAe Quem^i Advocate and Dr. J?* Phillimore supported the 
application, and contended that it was perfectly clear that Mr. 
Bremer was only nominally defendant, that his interests were 
in every respect identical with those of his sister, and that under 
these circumstances it would be a violation of justice to allow 
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him to oross-examine witaeaaes which were^ in fact, his own; 
but being asked by the Court whether they had any case where 
any such objection had been raised^ they admitted they had not, 
and contended that the absence of any decision on the point was 
in their favour^ as showing that no such unjust advantage of the 
forms of the Court had been attempted before. 

Dr. Deane for Mr. Bremer* This application is quite un* 
precedented ; no case whatever has been cited in support of it. 
It must be rejected unless the Court is prepared to alter the 
established practice, and to declare that in no case shall there be 
three parties to a suit. If a person is made a party to a suit, 
he must have all the rights of a party as well as the obligations. 
Mr. Bremer has given his answers as a party to the allegations 
of both the other parties^ and no objection was raised. He has 
now administered interrogatories, and that he has a perfect right 
to do so is proved by the terms of the Act to lead the requisition 
for the examination of the witnesses, which expressly says^ 
** and also on the interrogatories to be adminbtered on the part 
and behalf of the said Daniel Alexander Freeman {Lawrie^i 
party) and James Grignon Bremer {DeacorCs party) if they 
shall think fit to administer any." This Act was signed by all 
the proctors and the commission under the seal of the Court 
issued in accordance with it; yet the proctor for Mr. Freeman 
ignores his own act, and asks the Court to stultify itself by 
directing evidence to be expunged which it has before com- 
missioned the examiner to take. The motion must be rejected 
with costs. 
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Sir Johk Dodsok. It appears that Fanny Calcrafl, or 
Fanny Allegri as she is described in the will propounded in this 
cause, died in Paris on the 28th of April 1853, having made a 
will in which she appointed Daniel Alexander Freeman and 
James Gingnon Bremer executors ; probate was granted by this 
Court on the 24th of June 1853, and on the 28th of October 
following a decree was taken out by Miss Susan Catherine 
Bremer, calling upon the executors to bring into and leave in 
the registry this probate, and to show cause why it should not 
be revoked, and the deceased pronounced to be dead intestate. 

Mr. Fielder appears as proctor for Miss Bremer, Mr. Latorie 
for Mr. Freeman, and Mr. Deacon for Mr. Bremer, the other 
executor. 

Mr. Freeman at first denied Miss Bremer's interest, but 
Mr. Bremer of course admitted it« An allegation was then 
given in by Miss Bremer setting forth her interest. This 
allegation was admitted without opposition, but with the 

f2 


JvdgmetU, 
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t ^^^' , direction of the Court that no witnesses should be examined 

Pbbrooatitb thereon as Mr. Freeman withdrew his opposition to Miss 

Cai^^ubt. Bremer's interest, and was, according to the usual practice of 

the Court, condemned in the costs incurred by his haying 

Bebmee denied it 

Fbeehan and Mr. Freeman then propounded the will, and Mr* Bremer, 
Bbbmkb. |.|jg Q^gp executor, declared he did not. The answers both of 
Argument Mr. and Miss Bremer were taken. Witnesses were examined. 
An allegation was then given in hj Miss Bremer, to which the 
answers both of Mr* Freeman and Mr. Bremer were taken ; 
witnesses were examined both in London and Paris, and inter-* 
rogatories to be administered to those witnesses were given, both 
by Mr. Freeman and Mr« Bremer. 

The present complaint is that Mr. Bremer did administer 
interrogatories to these witnesses* It is said that he had no 
right to do so, inasmuch as his interest was identical with that 
of Miss Bremer, whose witnesses he cross-examined ; and the 
Court is asked to direct the examiner to expunge the evidence 
taken by him on these interrogatories, and to direct that in 
future no such interrogatories shall be put. 

As to the first part of this prayer the Court had no hesitation 
whatever, as it was clearly impossible for the Court to direct the 
examiner to strike out the evidence he had taken, inasmuch as 
the examiner has no access whatever to the papers, the com-> 
mission having been returned into Court, and the depositions 
sealed up untU publication shall have been decreed. This part 
of the prayer the Court rejected at once. 

It was then prayed that the Court would direct that for the 
future no interrogatories should be put by Mr. Bremer to any 
witnesses produced by his sister ; this was resisted by the 
learned counsel for Mr. Bremer, who took his stand upon the 
broad ground of the general practice of the Court, and cited the 
language of the Proctorial Act, which leads the commission, and 
the commission itself, to show that by the practice of the Court 
co-defendants have a right to put separate sets of interrogatories 
to the plaintiff's witnesses. I declined giving my decision at 
that time, and have since endeavoured to ascertain what has 
been the practice in the case of parties having similar interests. 
I have found that the practice has been for the parties to put 
questions if they thought proper, and that, as far as I can dis-* 
cover, they have never been denied the privilege of doing so. 
I can fi^nd no case where the point has been contested, but I 
understand that Ifyde against Hyde and Cafes (a) was a case 

(a) Frerog. Court, 27th May 1852. 
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similar to the present. I shall, therefore, decline making any , ^^^^' . 
such order. Pbbrooativb 

At the same time, I must observe that it may be a very eJSmSBTOT 
dangerous practice to allow parties to act i^L concert with one .— » 
another, and to prepare interrogatories exactly suited to the Brbmbe 
evidence which they know the witnesses can give. It is said Feekmui aioi 
that it is really and truly the allegation of Mr. Bremer ; if the Bbembb. 
Court should find that to be the case, and that his administering •'«%^«««' 
interrogatories to his sister's witnesses was a mere trick to de-* 
feat justice, it would then, I apprehend, be in the power of the 
Court to reject the evidence that has been given on those inter* 
rogatories. 

I should have liked it quite as well if the parties, instead of 
taking the high ground of their strict right, had given some 
denial of the circumstances which «re alleged to have taken place 
in Paris, as they cannot but make an unfavourable impression 
on the Court. I reject this motion. 

Proctors : Fielder, Lawrie, and Deacon. 


CoNsiSToay 
Court ov 
FYLER Offainst F YLER. London. 

1 HIS was a suit for divorce by reason of adultery, promoted Practice. 
by the wife against the husband. Evidence. 

Dr. J?. PkiUimore, on the admission of the libel, moved the party prayg 
Court for permission to examine the witnesses viva voce, under ^J^^J^^ ®^^' . 
the statute 17 & 18 Vict. c. 47. (a), and asked the direction of i^jVtu^ 
the Court as to the course of proceeding that should be adopted tltn^iii"^ 
with reference to the pleadings. aUow it, unless 

The QueenV Advocate said he had no notice of the ap- fh^Ttiie'' 

plication. contrary. In 

cases where 
the evidence 

Db. Lushington. I have considered this subiect, and have ^ *^H^ ''^''^ 

1 voc£ the 

taken an opportunity of consulting the Dean of the Arches, as pleadings must 
to the practice that should be adopted with reference to this ^^^^^^^ 
statute. We are both of opinion that, in cases where the evi- ''fitnesses are 
dence is to be taken vivd voce, the pleadings on both sides should *"°^^^ 
be completed before any witnesses are examined, otherwise •^'«^'^'' 
great injustice might be done, by the one party being enabled 

(a) «*Be it enacted that in any either before or after examination 

suit or proceeding depending in any by deposition or affidavit ; and notes 

i^esiastical Court m England or of such evidence shall be taken down 

Wales, the Court (if it shall think in writing by the Judge or Registrar 

fit) may summon before it and ex- or by sudi other person or persons, 

amine, or cause to be examined, and in such manner as the Jud<re of 

witnesses by word of mouth, and the Court shall direct," ** 

F 3 
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to ahape his plea to meet the evidence given by the witnesses 
on the other. 

With regard to the exercise of the discretion given to the 
Courtj I propose to adopt the following rule ; — whenever an 
application for permission to take the evidence in a cause vivd 
voce is made by one party, I shall grant the application, unless 
very good cause to the contraiy is shown by the other party, 
otherwise the statute might become a dead letter, if it were in 
the power of either party to prevent its adoption* 

The application, in the present case, must stand over until 
the Queen^s Advocate has considered whether he opposes it or 
not. 


Ko objection having been made, the pleadings will be com- 
pleted before any witness is examined, and the evidence will 
then be taken vivd voce, (a) 


(d) Thus two great objections to 
the Ecclesiastical Courts are removed, 
-viz., the delay and the want of nivd 
ffoce evidence* Parties have now the 
option of trying their case by depo- 
sition as heretofore, or by exami- 
nation of the witnesses in open 
court, and they are no longer com- 
pelled to wait between each plea in 
the cause until the witnesses on the 
previous plea have been examined 
and publication has been prayed. The 
term probatory upon each of the se- 
veral pleas, is the principal cause of 
the length of time occupied by a suit 
in these Courts. 

It is apprehended that the advan- 
tage to be derived from thus expe- 
diting causes is so ereat, that the 
practice will be, erelong, extended 


also to pleadings upon which the 
evidence is to be taken by depo- 
sition, and that the assignations to 
plead in plea and proof caaea will be 
almost as rapid as , in those con- 
ducted by act on petition. 

Such an alteration in the practice 
of the Courts seems desirable in all 
cases except the proving of a will in 
solemn form of law. ll b notorious 
that at least four out of five cases 
of disputed wills turn at last upon 
the evidence of the attesting wit- 
nesses, and it is highly probable that 
if that evidence were published be- 
fore the opposing party was required 
to give in his plea, many lengthy 
and expensive suits would be pre- 
vented. 


Thx High 
Court qw 

An^IUULTY* 

Dec. 8, 

Under 9 & 
10 Vict c. 99. 
the Court is 
empowered to 
award re- 


SILVER BULLION. 

1 HIS was a proceeding for salvage reward under 9 & 10 Vict* 
c, 99. s. 19. {b) There were two distinct actions ; one promoted 


(d) Sect. 19., " That every per- 
awara ^,' gon (except receivers under this 

STif Ufe ^«*) ^^^ «^*^^ *^* °' ^® emploj^ed 

Coastguards-' *" ^7 ^*7 whatsoever in the saving 

men are en- ^r preserving of any ship or vessel 

tiUed to sal- i» distress, ot of any part of the 


cargo thereof or of the life of any 
person on hoard the eame^ &c., whe- 
ther such person shall have so acted 
at the request of or on application 
by any person in authority, or by 
the master or owner of any ship or 


vage reward ; 

for although it is a part of their duty to save life and property, it is a duty for which they should be 

paid. 

An ignorant salvor receiving a sum utterly inadequate to the services performed, and signing a 
receipt in full of all demands, is entitled to relief in the Court of Admiralty, and is not barred of 
his suit for fair and proper remuneration for such services. 
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by John Armstrong, mariner, the othef by John Miller, chief 
officer of her Majesty's coast-gnard at l^emonth, and four 
other coaat-gnardsmen. 

The facts of the case appeared to be these. On the 4th of 
January 1854 there was a storm off* the coast of Northumberland* 
by which several vessels, and amongst others, the barque ^* Sir 
Robert Feel," a part of whose cargo was silver bullion, of the 
value of about 4500/., were wrecked on the rocks at Tynemouth. 
Between eight and nine A. ic. Lieutenant Miller, chief officer of 
the coast-guard, with four of his men, brought down Manby's 
apparatus from the Spanish Battery, where it was usually kept 
under their charge ; a warp was passed to, and secured on board 
the '' Sir Robert Peel,** the cradle haided on board, and the 
people on shore, including the parties proceeding in the cause, 
commenced hauling the crew, man by man, on shore ; but as it 
appeared that those on board were tardy in getting the men into 
the cradle, as if they did not understand the apparatus, John 
Armstrong, a mariner, either volunteered or was requested to 
go on board in the cradle to assist in saving the crews. He 
went, and having assisted all the crew on shore except the mate, 
was engaged with him in endeavouring to save the clothes and 
other effects on board, when the master and second mate re- 
turned, and said that some specie in the cabin had been forgotten. 
They thereupon got up ten bars of silver bullion, and sent them 
safely on shore, when it was conveyed by the coast-giu&rdsmen 
to their station at the Spanish Battery, and continued in their 
charge fourteen days. All having got to shore in safety, the 
vessel went to pieces about six hours afterwards. 

On behalf of Armstrong it was further alleged, that after 
having so assisted in saving the master and men and silver 
bullion from the said barque, he went and put on dry clothes, 
and, at the request of Lloyd's agent, remained on the rocks 


1S54. 
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vessel, or otherwise, shallf within 
fourteen days, &c., be paid a reason- 
able reward or compensation by way 
of salvase for such service, and in 
default thereof the siud ship or ves- 
sel, or any part of the cargo re- 
maining on DO$rd thereof, so saved 
as aforesaid, shall remain in the 
custody of the Hi^h Court of Ad- 
miralty; and the said goods or other 
article (and also until warrant issued 
from the High Court of Admiralty, 
the sAid ship, vessel, or cargo) shall 
remain in the custody of the re- 
ceiver or officer of the customs until 
the person so acting or employed in 
the preservation of such ship or 
Tessel, goods, or other' article shall 
have been reasonably compensated 


for hb said assistance and trouble, 
or reasonable security given for that 
purpose, to the satisfaction of the 
said receiver or officer of the cus- 
toms, or High Court of Admiralty.'* 
Similar provisions respecting sal- 
vage in the United Kingdom will be 
found in sect. 453. of the new Mer- 
chant Shipping Act, 17 & 18 Vict. 
0. 104. By sect. 459. priority is 
given to the claims for the salvage 
of life' over all other claims for sal- 
vage ; i&nd bf the case of the ship, 
being lost, dr insufficient in value 
to remunerate die life salvors, the 
Board of Trade may' awfrd* thero 
(rompensation out of the 'Mercantile 
Marine Fund. 
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assisting in reooyerlng and preserving the property which was 
arriving on shore from the various wrecks, by which he was 
occupied duriug two tides, receiving for the same the sum of 
5#. 6d. for each tide ; that those on board the barque, at the 
time they were assisted on shore and saved, were in a state of 
very great danger, and that in assisting and saving them and 
the said bullion, he (Armstrong) displayed very considerable 
courage, activity, perseverance, and skill, and incurred great 
personal risk* 

The owners of the bullion, in answer, denied that John Arm- 
strong performed any salvage service of or in redpect to the 
said bullion ; and moreover alleged thai he duly accepted and 
signed a receipt for a remuneration for his services whatsoever 
to or in respect of the said baifque and her crew, and the 
bullion in question, in the words following : to wit, *^ North 
Shields, 13th of January 1854. Received of Robert Popple- 
well, Lloyd's agent, the sum of lis., for two tides' work in 
attending to the ' Sir Robert Peel,' and assisting in saving 
crew, silver^ &&, in full of all further demands. £0 lis. Od, 
John Abmstbong. Witness, W. Coxok." They further 
denied that the coast-guardsmen rendered any service what- 
ever to the crew of the said barque, or in landing the said 
silver bullion, and expressly alleged that all which they did in 
relation to the said bullion was done by them in the discharge 
of their duty to the customs, and consisted in their demanding 
that the said silver bullion should be deposited where it would 
be under their control, until a proper authority was obtained for 
allowing it to be at the disposal of the owners. 

On the part of John Armstrong, it was replied, that the said 
11«. was paid to him, as he verily believed, for the two tides 
during which he had worked after the landing of the silver. . 

Dr. Haggard and Dr. J?. PhiUimore appeared for the salvors. 

Dr. Addams and Dr. Twiss for the owners. 


JudgmmU 


9 & 10 Vict. 
c99. 


The facts of 
the case. 


Db. Lushinotok. The office of the Court on the present 
occasion is to determine whether the claimants are entitled to 
salvage or not ; and it is no part of my business to investigate 
the question, whether other persons might or might not be 
entitled to prefer a claim for salvage in this case. In order to 
determine this question I must look at the facts, and consider 
what is the law in relation to salvage, and what is the con- 
struction which ought to be put on the 9 & 10 Yict. c. 99. 
The facts of this case appear to me to be capable of being 
enumerated very briefly. 

There was a very severe storm on the 4th of January last on 
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the north-east coast of England^ which was productive of great ^^^' ^ 

destruction to many merchant vessels. Upon that occasion the fj*^^ ^^^^ 

" Sir Robert Peel," as well as others entering the harbour of Court of 

Tynemouth, were placed in a state of considerable jeopardy, — 

jeopardy not only to the vessels, but to the lives of those on Silysr 
board. It is true that the opinion misht be entertained by some , . 

1 1 t 11 11 iM 1 • • • 'r 1 Judgment 

that the vessel would not break up speedily, but it is impossible .^^^ ^^^ ^^ 
to say that with perfect confidence. The measures adopted in the persons on 
regard to a brig close by, show, that in the opinion of every- ^^^^i y^ 
body on the spot, there was a certain degree of danger. This conniderabb 
beiqg so, the officer of the coast-guard, with some of his men, ^Ir^ ^' ^ ^ 
comes down with Manby's apparatus, for the purpose of using the coast^ 
it if necessity required. Mr. Fopplewell^ Lloyd's agent, em- §^J^^nS*« 
ployed other persons to save the cargo, and, of course, to save apparatus, 
the lives of those on board. Manby's apparatus seems to have 
been kept in the house of the coast-guard ; and the first object 
in employing the apparatus was to throw a line over in case of 
necessity, to form a communication between the land and the 
ship ; and then, if practicable, to use the cradle for the purpose 
of bringing the crew safe to shore. So far as I can make out, 
the apparatus was used to communicate with a brig, but not 
with this barque, llie persons on board the brig were con* 
veyed on board the '^ Sir Robert Peel," and ultimately to the 
shore ; and so were other individuals, comprising nearly the 
whole of the crew of the barque. A communication having 
been already effected with the barque, the apparatus was em- 
ployed to effect the transfer of the people and of the bullion 
from the barque to the shore. 

In the course of performing that service, it appears that a man It is an- 
of the name of Armstrong, who was employed to assist on the ^e^h^'^Arm- 
occasion, went, by means of the cradle, from the shore on board strong volute 
the vessel, in consequence, as it is said, of the crew being exceed* hwc^ or not.^ 
ingly dilatory. It appears to me of no great importance whether 
he volunteered or not, because the question would be, what was 
the service be performed, and what was the risk he incurred ? 
The bullion having been landed, it was taken charge of by the 
coast-guard, and placed in a state of safety. 

The answer on behalf of the owners is, that this was not a The answer of 
salvage service ; that the coast-guard only fulfilled the duty they *^ owners is, 
were bound to discharge. With regard to Armstrong, they say no salvage 
that there was little risk or difficulty in going on board the ^^* ^^^ 
vessel, and whatever it was, he was well paid by the sum of lis. guard only did 
for two tides* work j and, moreover, he has given a receipt in Md'thirt^' 
full of all demands. Armstrong 

What is the primary duty of the coast-guard ? No doubt it aireadyre- 
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is to prevent smuggling ; but T apprehend it to be perfectly true 
that it is also to assist vessels in distress. But is it a duty not 
to be paid for? It is the duty of her Majesty*8 vessels of war 
to assist vessels in distress, and they have positive orders to do 
it ; but we know it is the every-day practice of the Court to 
remunerate them. With regard to the general principles of 
salvage, it would be ludicrous at this time of the day if I were 
to enter minutely into them. They are not only well known 
here, but by the public at large. 

The statute^ however, to which I have referred, does not often 
come under the notice of the Court, and I ought not altogether 
to pass it by. Before the passing of that statute, the law stood 
in a very peculiar predicament, because this Court had no power 
to give any remuneration whatever for the salvage of life. Cer- 
tainly that was a gross anomaly, and one that ought to have been 
corrected ; but I apprehend that it was for that purpose that 
the Wreck and Salvage Act was worded as it is. [The Court, 
having read section 19. (a), continued.] The simple questiou 
is, whether, when the coast-guard brought down this apparatus 
of Manby's, and went to work for the purpose of bringing the 
crew safe on shore, and afterwards saving the bullion, they come 
within tbe terms of the Act. It appears as clear as any pro* 
position can possibly be, that if they were employed in saving 
life, they were employed in saving cargo, quite independently 
of what was done in that respect ; for if the lives of the crew 
had been lost, there would have been no chance of the cargo 
being saved. I am clearly of opinion that they come within the 
meaning of the statute, and that the Court is bound to allot 
to them such remuneration as their services require; but 
when persons stay on shore and merely interfere, as they did, 
without any risk to themselves, or of any great merit, a small 
sum will be perfectly adequate. 

I think the services of Armstrong were veiy meritorious, 
because it is impossible to suppose that in a storm of this kind 
volunteering to go by a cradle to a ship, where there is a chance 
g£ the rope breaking, is to be classed as an ordinary tide service. 
I think he was of great use ; that he accelerated the landing of 
the crew and of the bullion. But it is sidd that he is barred by 
his receipt (ft); I will assume, for the present, that when he 
signed the document he comprehended it. Then, what is the 
opinion of the Court of Admiralty ? That he formed an 
erroneous opinion of his own services. Is this the first time the 
Court of Admiralty has acted as it proposes to do now ? Lord 
Stowell did infinitely more than this ; for he actually stated that 

(a) FtVfe note (6), p. 70. (5) F:dfe p. 72. 


THE ECCLESIASTICAL AND ADMIRALTY BEPORTS. 75 

the salvors had formed so erroneous an opinion of their services . ^^' . 

that, though the action was entered at a certain sum, he gave Tbx High 

more, and directed a fresh action to be entered, considering that ^^j^ty. 

ignorant persons of this description were not competent judges, 

Now, I have always a certain suspicion of these papers. I do Silvbb 

not mean to say that this receipt was not honestly obtained, but judament 

the inclination of the Court is to look at the circumstances of „ . 

Such receipts 

the case, and not allow a paper to operate as a bar ; and upon are aiwajs to 
that principle I shall continue to act All I have to do is to extenSws- 
assess the amount. I shall give Armstrong 50L I think the picioas, and 
coast-guardsmen rendered but a moderate service, and I shall o/the*\Surt^ u 
give them 30/. It is to be regretted that the owners, instead of against them. 
^ving in an opposition to the claim, did not make a reasonable 
tender, and so save th^se expenses, which now, indisputably, 
they must pay in costs. 

Proctors: for the salvors, iSt^^A^^; £ar tiiQ ovfuers, F.Clarksoju 


Tbb High 
Court of 
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X HIS was an action brought by the owners of the steam- Constructioii of 

vessel '' Meteor," against the " Sylph," for the loss and damage ^* * ^^ ^'^^^' 

resultiug firom a collision between them on the evening of the Two steamers 

18tb of December 1 853. S»«?„ 

The '^ Meteor" was proceeding between five and six o'clock Halfway Reach 

in the evening from Blackwall to Gravesend with passengers. Both^o bUume • 

The libel in her behalf, besides giving her account of the one for not 

collision, which is concisely stated by the learned Judge, pleaded side of the ^ 

that she had a lantern suspended in front of the funnel, and ^^^\ directed 

vy the statute 

about twenty-five feet from the deck, and another lantern at- notwithstand- 

tached to the bowsprit, both lanterns containing large mast- |^8 »* appeared 

head candles, which had been lighted, and were burning brightly usage for ves- 
wben she left BlackwaU; but ^a^ just before the collision in^^^/^^^^g^;^^ 

question, the flame of the candle in the lantern suspended in took, the other 

the bowsprit accidentally and unaccountably went out, and ©f^her Tights"^ 

having been relighted while the snuff still retained a dead light, ^^ ^^, for 

was in the act of being replaced when the collision took place, stopped and 

That the '' Sylph " did not, previous to the collision, keep as ^^^T^ \er 

m •'* *^ 1.1 engines when 

far as was practicable under the circumstances on that side of she saw the 
the fairway or midchannel which lay on her starboard side ; that no^^'ithstand- 
she might, without any serious risk, have kept further to that ing she had 

a right to 
expect tha# 

no steamer would be in that p«iTt of the river, and that if there should be one she would port her 

helm. 
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side than she actually did ; and that she did not^ on seeing the 
'^ Meteor," put her helm to port, or stop, or back her engines in 
sufficient time. That the '^ Sylph *' was kept nearer to the 
Kentish than to the Essex shore ; and that her helm was put 
and kept to starboard previous to the collision. That those on 
board the " Meteor " did all in their power to avoid the colli- 
sion, first, by keeping their vessel on that side of the fairway or 
midchannel which lay on her starboard side ; and secondly, by 
putting their helm immediately to port, as soon as the lights on 
board the '^ Sylph " were seen and reported, and keeping it hard 
a-port up to the collision. 

The allegation on behalf of the ^^ Sylph," pleaded, inter alia, 
that by the rules and by-laws, made by the mayor, aldermen, 
and conmions of the city of London,. on the 13th of March 
1851, in pursuance of an Act of Parliament passed in the tenth 
year of the reign of his late Majesty George the Fourth, it is 
ordered : — 

'^ That every steam- vessel which shall be navigated in any part of the river 
Thames within the port of London, at any time between sunset and sun- 
rise, shall have two bright and sufficient lights, placed in conspicuous parts 
of the said steam- vessel during the whole of such navigation, that is to say, 
one bright and sufficient light placed at the bowsprit end, and one other 
bright and sufficient light placed at the masthead of such steam- vessel ; and 
that in case any such steam-vessel shall be without a mast, such second 
light shall ;be placed at the front of the funnel of the said vessel, or upon a 
staff in the forepart thereof, at a height in either of the said cases of not less 
than fifteen feet above the deck.*' 

That the ^' Meteor " was, &c., and at the period in question 
had only one white light exhibited, and that at her funnel ; that 
she had no light at her bowsprit end ; that the lantern suspended 
as alleged on her behalf, on her bowsprit, was not in the act of 
being replaced when the collision took place, but that it had 
been t^ken down by one of her crew into the fore cabin, to have 
a fresh candle put into it, and was still down in the fore cabin at 
the time of the collision. 

That in Halfway Beach, in the said river Thames, the whole 
force of the ebb tide lies over on the north or Essex shore, and 
thence to midchannel ; that, in the bight of that reach, it is 
nearly slack water during such ebb tide on the south or Kentish 
shore, and thence to midchannel ; that, as with reference to such 
the well-known state of the said reach during an ebb tide, it is 
the usage {a) that all vessels, whether steam or sailing-vessels, 
coming down the reach during an ebb tide, shall keep to the 
north or Essex shore ; and that all vessels, whether steam or 

(a) As the allegation originally stood, it was, " it is the ndey* which 
the Court directed to be altered. 
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sailing-yessels^ going up the said reachj shall keep to the south 
or Kentish shore, that the said usage is for the safety^ as well as 
for the convenience of all vessels passing up and down the said 
reach ; that sailing-vessels going up the sud reach during an 
ebb tide, when the wind is not suflScient to force them oyer the 
tide, are commonly for safety brought to anchor in the said 
bight ; thaty in accordance with such usage, the steam-ship 
*^ Sylph," on entering Halfway Beach from Erith Beach, 
steamed slowly and carefully up the bight of the said reach, as 
near to the south or Kentish shore, as the vessels, of which there 
were several brought up for shelter iu the said bight^ would 
permit, &c. 

The responsive all^ation on behalf of the ^' Meteor ^ pleaded 
that there is not any invariable legal usage whatsoever that all 
vessels, &c. ; that many vessels in the said reach during ebb tide 
do not comply with any such usage ; that any such usage is not 
and would not be for the safety of all vessels passing up and 
down the said reach ; that when, during an ebb tide in the said 
reach, vessels coming down keep to the north or Essex shore, 
and when going up, keep to the south or Kentish shore, they do 
so only for the purpose of obtaining increased speed, and not for 
any purpose of safety whatsoever, either as regards themselves 
or others ; that vessels not pursuing such a course do not either 
cause or incur any additional danger whatever ; that it is per- 
fectly practicable for all or any steam-vessels going up Halfway 
Beach during an ebb tide to keep to that side of the fairway or 
midchannel which lies on their starboard side, &c. 

77ie QuecfCs Advocate and Dr. Dasejit appeared for the 
'^ Meteor ; ** Dr. Addams and Dr. Twiss for the •' SylpL** 

Db. Lushikgtok, addressing the Elder Brethren* (a) 
Grentieraen, The Court feels greatly indebted to you for the 
long and patient attention which you have paid to this case, and 
I regret that it is a part of my duty still further to trespass upon 
your patience. The case in itself not merely involves property 
to a considerable magnitude^ but it also involves considerations 
with regard to the construction of a statute, and tiie observance 
of that statute, which may be of very great importance to the 
interests of navigation* 

I will endeavour to comprise, in as short a compass as possible, 
the questions which it will be my duty to put to you, and pre- 
miang only as much of the facts of the case as are absolutely 
necessary to be stated, in order to enable me to put those ques"> 
tions with adequate perspicuity. 

(a) Captain Frobjn and Captam Figgott. 
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The facta of the case are ehortlj these : — The collision took 
place between two steamers^ the '^ Meteor/' of 104 tons^ and two 
engines of forty horse power^ employed in the conveyance of 
passengers between Blackwall and Grayesend, and the '' Sylph^" 
of the burden of 255 tons, with two engines of thirty-five horse 
power, engaged in trading between Dublin and London, and 
drawing fifteen feet water. The collision occurred about six 
o'clock on Sunday evening, the 18th of December last As to 
the particular place where the collision occurred, it may, or it 
may not, be very important to ascertain ; all that I shall attempt 
to do is, to state to you the difierent allegations on each side 
upon that point. On the part of the ^' Meteor '' it is said to 
have taken place above Halfway Point; and on the part of 
the '' Sylph ^ it is said to have been a little below. The tide 
had at that time ebbed, as far as I can make out from the evi- 
dence, about two hours ; the wind was about E. S. E., blowing 
up the Reach, or thereabouts. The night was dark, but not 
particularly so. 

The ** Meteor " charges that she kept as close to the Kentish 
shore as she could ; that on seeing the '^ Sylph " she ported her 
helm, and that the " Sylph " either starboarded her helm or 
kept her course, not porting, and hence the collision ; or, in 
other words, that the collision arose from the *' Sylph" being 
upon the wrong side of the river, and from not having complied 
with the directions of the Act of Parliament to port, when diere 
was a chance of collision. 

The defence of the *' Sylph" is, that she kept along the 
Kentish shore, for that is not denied either in plea or in the 
evidence, but the words of the plea are, she kept along the 
Kentish shore, as near to the shore as she safely could, — and I 
mention this more particularly to you because she does not 
allege that she kept along the Essex shore as near as she could, 
which would have been a very different averment, — she kept as 
close to the Kentish shore as she safely could. She admits she 
did not port her helm, but alleges she kept it steadily ; and she 
charges the ** Meteor " with being a little to the north of mid- 
channel and improperly porting her helm. 

It is, therefore, an admitted fact that the " Sylph " was on 
the Kentish side of the river, and not on the Essex side. I 
must now direct your attention to the Act of Parliament, and I 
shall endeavour, having so done, to point oat to you what I 
apprehend to be the true construction ; we shall then see whether 
the facts and circumstances of this case offer a justification in not 
having complied with this enactment 

The Act of Parlfement by which this case must be governed 
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is the 14 & 15 Vict o. 79.; aud it is not the Act of Parliament , ^^^' . 
which applied to the case of the '' Nimrod *' (a), but at the same The High 
time, a reference to that Act (the 9 & 10 Vict), will very much j^^^^^r. 

tend to explain the construction of the present statute. 

The questions respecting the " Sylph " are, first, as to her ^ ^Thb^ ^^ 
being on the Kentish side of the river. The Act of Parliament 
enacts that *^ The master of any steam^vessel navigating any 
river or narrow channel,** which this unquestionably was, " shall ??y ^^^y* . 
keep as far as is practicable" — these are the words -^'^ to that c79.com- 
side of the fairway or midchannel thereof which lies on the ^^J^^J^y^^ 
starboard side of such vessel.'' This is the present Act of Par- c. loo. 
liament ; the other Act of Parliament had these words added : 
^^ Due regard being had to the tide, and to the position of each 
vessel in such tide.'' These words no longer remain in the pre- 
sent statute ; they have been removed on purpose ; and they 
now stand in the statute, not applicable to the course which 
the vessel is to steer, but applicable only to the case of porting 
the helm, and this is a very important consideration, because, if 
I had now to construe the Act of Parliament, the 9 & 10 Vict, 
c. 100., I should tell you, gentlemen, that you would have to 
consider this case with due regard to the tide, and to the posi- 
tion of each vessel, in any such tide. Now, you will not have 
to take that case into your consideration, for the Legislature has 
left it out* This being so — these being the words of the Act of The ** Sylph " 
Parliament, and I conceive it to be an admitted fact in this case, ^^^^he 
that the statute has not been complied with, the question then statate; the 
will be, whether the usage which has been pleaded, custom, or ^^ ^^^ 
whatever else it has been called, — rule it could not be, because circumstances 
a rule could only be made on adequate reason, and there can justify her in 
be no rule in contradiction to an Act of Parliament, — ^whether *^ doing? 
this circumstance will or will not offer a justification for being 
on the wrong side of the river? The consequence of being on 
the wrong side of the river I reserve for consideration after you 
have disposed of the previous question. 

What is stated as to this usage is, that it is customary for The Legis- 
convenience, and, as it has been alleged, for safety ; for con- prawned to ^ 
venience no one can doubt, but it would be a most important haye known 
element in this case to consider whether the Legislature has the most 
not thought fit to prefer safety to ease. No man can doubt convenient 

, course, and to 

that any vessel coming up the river Thames, and every other h%ve pre/erred 
river, with an ebb tide, would naturally, if left at liberty, seek **'^*^i?, ^ 

' ' •" •" conyenience. 

that part where the tide was slackest, or, going down, would be 

(a) Not reported. Admiralty as deciding a similar question as to 
Court, December 18. 1851. The usage in the navigation of the Mersey, 
case was referred to by Dr. Doient^ 
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glad of the assistance of the tlde^ and go down where it was 
strongest, and vice versd if it was a flood tide, merely altering 
the circumstances. You must take it for granted, and we must 
give the Legislature credit for having known such simple facts 
and circumstances as these. 

Then the usage set forth is, there was greater facility ; but 
we must go a little further. I apprehend it to be true that 
there are certain parts of all rivers in which the ebb tide flows 
with less strength than in others, and it may be on the one side 
or on the other* It may be so in the river Thames, it may be 
so in the river Mersey, and in other rivers which we sometimes 
have to consider here. The result, then, of this usage would be, 
if carried to its full efiect, that vessels would always change 
their side in the river, backwards and forwards, so as to avail 
themselves, if going up the river, of the slackness of the tide, 
and, going down the river, avail themselves of the strength and 
rapidity of the tide. 

When this case came before me in another shape, namely, on 
the admissibility of the defensive allegation, I said I could only 
admit the defence of usage so far as it went to show that the 
course which was usually pursued tended to the safety of the 
vessel; because I said this, and I now repeat it, no Act of Par- 
liament can be violated for convenience, or for the purpose of 
accomplishing a voyage with great celerity. The Act of Par- 
liament clearly foresaw there might be a usage of this descrip- 
tion, and clearly intended that it should not prevail, because the 
Legislature altered the words of the statute which I have just 
referred to, and left no latitude whatever of construction with 
regard to the state of the tide. 

The Legislature must have known, and any man of common 
sense must have known, that the mere convenience and celerity 
of a vessel navigated in an ebb tide, must be regulated, not by 
the usage now in evidence, but with regard to the safety. This 
is a most important question. If this usage conduces to the 
safety of vessels, I must consider in what way. If there is 
danger in following, in particular cases, the directions of the 
Legislature, that would be an adequate reason for not comply- 
ing with them. But of what kind must the danger be if the 
safety consists in this, that you are safer in violating the law of 
the land than obeying it, because a great many other persons do 
it, and, therefore it will avoid the chance of collision ? Why it 
is an argument that never can be listened to for one moment in 
a Court of Justice, namely, that because other people violate the 
law, therefore, those who navigate the river Thames are at liberty 
so to dOf A man might as well say, when indicted at the Old 


Summing'Vp, 
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Bailey for violating an Act of Parliament, Do not indict me, , ^^^^* 
because I will produce fifty cases, within three months, of others The High 
who have done the same. That must be self-evident to the ^^j^^^t 

minds of you. Gentlemen, and I need not enlarge upon it. 

But there is a danger to which you have a right to look ; ^^ ^^^ „ 
supposing for want of means sufficient to navigate with safety, 

— suppose from the vicinity of shoals, — suppose from the state 
of the vessel, being disabled, she then seeks to take that course 
which the Legislature has prohibited, — under such circum- 
stances she would unquestionably be relieved from the punish- 
ment affixed by tiie Legislature. 

But there is nothing in the evidence of the kind ; the evidence 
simply states that it is a mere matter of convenience; but it 
may be within your knowledge that there are other reasons. 

Then, again, supposing a vessel, coming up the river, in order Keeping out 
to avoid Dagenham Flats, kept away from the north shore to a Dagenham 
reasonable distance from it, no man would say that the Act of f^^^^ ™^?^* 

1)6 A firood 

Parliament was violated ; it would be absurd so to do. But justification, 
looking at the distance which this vessel was from Dagenham 
Flats, I cannot say, subject to your better judgment, that that 
has anything to do with this collision. 
If that be so, are there any other reasons — nautical reasons Are there any 

«.i ^ -i*-!^ 11 < other nautical 

— which can operate on your mind, m order to enable you to reasons to 
tell me that this course along the Kentish shore, which is justify dis- 

,_ - - z' ./.I 11 -in obedience to 

pleaded to have been kept as close as it safely could, was right r the statute? 

— any reasons, nautical reasons, which in your judgment would 
lead you to say that, to have kept the course prescribed by 
the Act of Parliament, namely, near the Essex shore, was not 
safe ? 

In considering this question, do not let us drive the matter In considering 
too far; looking at the words of the Act of Parliament, "as "asTj^o^as 
close as possible," if it were a question of a few yards on the possible," it is 
one side or on the other, and you should happen to be of opinion made**a qnes- 
that the vessel might have been kept fifty yards closer to the tionofafew 
Essex shore, or vice versd, fifty yards closer to the Kentish 
shore, I by no means say that you should ever look to such 
minutise. That would be construing the Act of Parliament Was there any 
too strictly. The question for you to determine is, whether, — fro^^circumT* 
it being admitted that this vessel wais keeping as close as possi- ^^^ces over 
ble to the Kentish shore, in violation of the Act of Parliament, ••Sylph^'^ad 

— she was justified in so doing by any danger^ arising from ?** control, to 
local circumstances, from circumstances which she could not taking a course 
overcome, or danger arising from the misconduct of others. I ^osed^Xt 
put that question to you. directed by 

That will be in substance the first question, but I would p^jiament? 

E. & A.— VOL. II. G 


82 


THE ECCLESIASTICAL AND ADMIRALTT BEFOBTS. 


1854. 


The High 

Court op 

Admi&altt. 


Thb 

•« Sylph." 


Was there, at 
the time the 
•* Meteor" was 
firat seen by 
the " Sylph," 
a risk of 
oollisioii? 


It 18 an ad- 
mitted lact 
that the 
"Sylph" did 
not port her 
helm« 


There is no 
evidence as to 
the relative 
bearings of 
the two 
vessels. 


The chances 
of collision 
are not to 
be nicely 


rather read it to you, for it is important that I should do it as 
accurately as possible : " It being an admitted fact that the 
^ Sylph ' was proceeding, at the time of the collision, on the 
south side of the river, apparently in yiolation of the Act of 
Parliament, the question is, whether she was justified in so 
doing from considerations of safety, or necessity, such as avoid- 
ing a shoal, or a wreck, or any cause of a similar kind, such 
as want of sufficient water, — for safety, not for convenience ? " 

Now, when that question is answered, then will arise the 
time for the Court to state what are the consequences in point 
of law. That, I apprehend, can hardly fall within your depart- 
ment, but whatever may be the difficulty attending it, it will 
be my duty to meet it, and ^ve my solution of what must be 
the consequences if you determine it was not justified. 

The next question is this, — " When the * Meteor ' was first 
seen by the * Sylph,' was there, if both vessels pursued their 
respective courses, a risk of collision ? " 

That I must do also, in obedience to the Act of Parliament, 
which enacts, ^'That if, upon both vessels continuing their 
respective courses, they will pass so near as to involve any risk 
of a collision, each vessel is to put her helm to port, so as to 
pass on the port side of the other vessel.'' 

As a matter of fact, it is perfectly clear that the " Sylph " 
did not port her helm ; whether she starboarded or not has been 
a matter of great discussion, but that she did not port her helm 
is admitted on all hands. Upon this question I should wish a 
clear decision. When this vessel, the " Meteor," was first dis- 
covered by the " Sylph " to be a steamer coming down the 
river, was there at that time a risk of collision if both vessels 
pursued their respective courses ? I have some difficulty, I tell 
you fairly, as to the facts of this case, and I tell you why, — 
it is not stated by either side how the vessels bore from each 
other when first discovered. I have no such evidence. The 
only evidence that I find on this is, a question put to the mas- 
ter of the " Sylph," who says, the " Meteor " was seven or eight 
points on his starboard bow, and finally brings it down to four 
or five points — very loose evidence. I regret to say, there is 
not in plea or in evidence, satisfactory testimony of the precise 
bearing of the vessels from each other, either at the time the 
** Meteor" was first discovered by the '* Sylph," or at the time 
when the *' Sylph " first ascertained that the " Meteor " was a 
vessel in motion. 

This chance of collision is not to be scanned by a point or 
two. We have held, over and over again, that if there be a 
reasonable chance of collision, it is quite sufficient. It is so 
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bears two or three points on the starboard or the larboard bow. The High 
that we have always held, if there be a reasonable chance of admi&altt. 

collision, the Act of Parliament applies, but we have never got 

to this — and I hope we never shall — that it applies when two « srLra." 
vessels are sailing properly, and there is no chance of collision, summing-up. 
I should observe that the words of the Act of Parliament apply weighed, but 
to two vessels meeting each other, but not crossing each other. ^ ^'^^* 
If you should be of opinion that there was a reasonable chance there be a 
of collision, then I ask you to tell me whether you are satisfied '^^^^^^ 
that the law of porting the helm, which was imperative upon collision, 
the ** Sylph,** was departed from under justifiable circumstances. 
That will be a very important question for your decision, inas* 
much as we all know the very great danger that there is in mak- 
ing an exception to poritive laws, which, if they are carried out, 
generally constitute the safety and advantage of navigation. 

Upon this head I will draw your attention to a case that ^^®«^J^^^t. 
has been mentioned to you, and which occurred some years 
ago. The case was that of the " JPHcwcfa." (a) Tlie question 
was, whether the steam^vessel, being on the wrong side of the 
river, as we now call it, namely, being in this very spot. Half- 
way Beach, and being on the Kentish shore, was or was not 
bound to have ported her helm ; and that stood, at that time, 
entirely upon your rules ; there was no Act of Parliament, and 
your rules were then as follows, — they were in these words : 
'^When steam-vessels, on different courses, must unavdidably 
or necessarily cross so near that, by continuing their respective 
courses, there would be a risk of coming in collision, each vessel 
shall put her helm to port, so as always to pass on the larboard 
side of each other." Then your other rule is, " A steam-vessel 
passing another in a narrow channel, must always leave the 
vessel she is passing on the larboard hand." Now, I put it 
rather strongly to you, Gentlemen, on that occasion, that you 
should not make an exception to your own rules unless it was 
strongly founded on necessity ; for after having said, " Upon 
these points I must be guided by your professional skill and 
experience," — this was as far back aa the year 1842, — I added, 
" All I can say is this : if you are about to make an exception 
to your own rules, an exception which is not to be extracted 
from anything to be found in the rules themselves, but to be 
founded upon the reasons which have been alleged for the sake 
of the safe navigation of th^ river Thames, and the great in- 
terests which are daily and hourly there at stake," — there was 
the same evidence as to usage, — ^' let your exception be dear, 

(a) 2 Notes of Cases, 92., cited by Dr. Addams. 

g2 
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definite^ and intelligible^ in order thiit it may at the first glanise 
be known to the mercantile and maritime world* If, instead of 
a clear and direct rule, there is to be any exception, let it be 
as distinct and definite as the rule itself." Your brethren whom 
I had the pleasure of being attended by on that occasion, were of 
opinion that there was no exception to the rule in that case. 

I do not use this case for any other purpose than illustration, 
because I can form no opinion — I venture to form none at 
all — whether it was or was not the duty of the " Sylph " to 
port her helm. I know nothing but the Act of Parliament, — 
the decision of the propriety of the line of conduct rests ex- 
clusively upon yourselves ; but if you should hold that the 
^^ Sylph " was not bound to port her helm in the first instance, 
nor even afterwards, when she discovered it was a vessel in 
motion, I must thank you to give me clear and distinct reasons 
why she was justified in departing from the rule. 

These are the considerations that apply — so far as I can go 
at this late hour — to the case as made against the " Sylph," 
the vessel proceeded against 

I have now several questions to put to you as to the *' Meteor." 

The first question will be a matter of fact, — whether the 
" Meteor " was in her right course, namely, the course dictated 
by the Act of Parliament, to the south side of the river ; and you 
will give me your opinion on this question with reference to the 
explanation I gave you of what is practicable, namely, a fair 
interpretation of the term. And, Gentlemen, the solution of 
that question may depend on two things ; upon the direct evi- 
dence given in the case, and upon the indirect evidence. The 
former is exceedingly contradictory. All the evidence from 
those on board the " Meteor " states that they kept to the south 
side of midchannel ; several witnesses examined on the part of 
the ^^ Sylph " state that she must have been to the northward of 
midchannel prior to the time of collision. The indirect evidence, 
however, may be as satisfactory to your minds, namely, the 
inferences which you can draw from nautical facts, and which I 
cannot do. If the *' Meteor " equally violated the law, we all 
know that other consequences follow than if she is free from any 
such charge; and you will also take into your consideration 
whether it was not necessary in rounding Halfway Point for the 
" Meteor" to go a little further towards midriver than if ther 
had been no such point in the way. That will be the first 
question. 

The next question will be this. The fact is the ** Meteor " 
ported her helm, and if there was a risk of collision at the time, 
she obeyed the statute. But it is possible that she may have 
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obeyed the 'statute, and yet not have done that which is strictly , ^^^^' . 
right, because the statute may not have provided for the pe- The High 
culiar circumstances of the case. I want therefore to ask you ^^^^^^ 

whether she was wrong in so porting her helm according to the 

statute, and if wrong, why ? There is an important question ^ The ^^ 
which arises from this, and which has been very much argued 
and pressed by her Majesty's Advocate ; it is this, that when the ^ "'^ "^\, 
" Meteor " descried this vessel, the " Sylph," coming up on the had a right to 
Kentish side, she had a right to expect that this vessel would t^^s^fh" 
port her helm. If there was a risk of collision, I am of opinion vouid have 
that her Majesty's Advocate was right in that argument ; and ^^ ^^ 
unless there was some circumstance overreaching it, and which 
would prevent the adoption of that rule, which the law has laid 
down, I think she had a right to expect it. 

Again, was the " Meteor " wrong in going on as she did ? Was not the 
She was going at full speed. What she did was this : she first wrong^in 
ported her helm, then eased her engines, and then went on at P^^tting her 
full speed, and, as the master states in his evidence, for two instead of 
reasons, in order to get, if he possibly could, ahead of the "**^PP^?» *°^ 
" Sylph '* coming up, and in order, for his own safety, to get them? 
into shallow water, where the " Sylph," by no possibility, could 
strike him, the water being so shallow that the " Sylph, " 
drawing fifteen feet, could not, by possibility, come up to him. 
That is his excuse. I shall ask you whether you are not 
of opinion that this was erroneous conduct on the part of the 
*^ Meteor," and whether, instead of putting the engines on, and 
increasing the speed, she should not rather have stopped her 
engines, and reversed them ? 

Finally, there is one other question — as to the lights. The lights. 

I think. Gentlemen, we must take it for granted that the 
" Meteor " had two lights originally when going down the river, 
and that one of these lights went out shortly before the collision. The light at 
I do not think there is sufficient evidence to enable you to say **^® ^^sp^t 

, •' •' "was out pre- 

that the light never was lit, but quite enough to say — it is an vious to the 
admitted fact — that the light at the bowsprit had gone out. *^^*"^^®"* 
What might have been the consequence of that ? This is again V^as the want 
a question entirely for you. Was that, in your opinion, a suffi- ^^ *bow** ^\ 
cient reason for those on board the " Sylph," if they had kept a sufficient to 
good look-out, to believe the " Meteor" to be a vessel at anchor, ™syiph **'^into 
and not in motion ? That is a most important question, because, ^e belief that 

. the •* Meteor " 

though the "Meteor" may not be in any degree to blame for was at anchor? 
the light going out — for I apprehend lights will go out at sea 
as well as elsewhere ; it might be an accident, yet it is the same 
as regards the other party as if it had arisen from negligence — 

she must suffer the consequences of the light going out if she M^^r» 

o 3 
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mided ^the '^ Sylph/' and the consequence was that the ''Sylph " 
kept her hehn steady, or starboarded her helm with the intention 
of going in nearer to the shore. 

This, too, Grcntlemen, is a question on which I must request 
your opinion ; and I think it will be expedient, in a case of this 
kind, that we should adjourn in order to ccxisider it. 

After a long consultation with the Elder Brethren, 

Db. Lushikgton. With regard to the conduct pursued by 
the '' Sylph " on this occasion, the gentlemen are of opinion, — 
and I entirely concur with them, — first, that she was not justi- 
fied in keeping the course she pursued, reference being had to 
the statute. 

Secondly, that the '' Sylph " is not to blame for not having 
ported her helm, as we think she was misled by the bowsprit 
light of the " Meteor " having gone out, consequently she was 
mistaken for a vessel at anchor. 

With regard to the " Meteor " we think, first, that the 
'' Meteor " did not keep as close to the Kentish shore as the 
statute directs, but that such deviation did not occasion the 
collision. 

Secondly, we do not impute blame to the '' Meteor " for 
porting her helm, though, under the circumstances, we think 
that the so doing contributed to cause the collision. 

The last question is this: the question was in these words : — 
Was the " Meteor '' to blame for not stopping and reversing her 
engines, remembering she had a right not to expect a steamer 
there, or, if she met a steamer, that the steamer would port? 
The gentlemen are of opinion, and clearly so, that the '' Meteor" 
was to blame. 

It follows that both parties are to blame ; the '' Sylph " being 
on the wrong mde of the river, and the " Meteor " for not having 
stopped and reversed her engines. The damage, therefore, must 
be divided. 

Proctors: for the "Meteor,*' Rothery ; for the "Sylph," 
F. Clarkson. 
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1854. 
Admiraltt 

THE « ERNST MERCK," Kruger. ^"^ ^'^''' 

^^ ^ ^ JYoD. 22, 25. 

1 HIS vessel saUed from Pillau to England under Mecklen- ^^' ^' ^- 
burg colours, and was seized in Hull on the 1st of June 1854, enemy's ship 
by the custom-house officers. She had a cargo of wheat and "portly l>ef«re 
hemp on board, which was restored. The onus of 

On the nth of August, a claim was given in by Mr. Ghistav ^^J^' 
Menkow, of Schwerin, in the Grand Duchy of Mecklenburg satisfactoir 
Schwerin, on behalf of himself and Mr. Frederic Albrecht, of g^oiuhT^ 
the same place, as the sole owners and proprietors of the said claimant; 
ship. On the 30th of August, the Court ordered further proof, ^CoJi cannot 
which being brought in, the case came on for hearing. ''**iS'*' p 

The Queen^s Advocate and the Admiralty Advocate ap- is not called 
peared for the seizors ; Dr. Haggard and Dr. Bayford for the ^P®^ *® PT*^ 

* •'•' •^ nounce amrm- 

claimants. atively that 

the transfer 

Db. Lushinqton. In order to state clearly the opinion ^^^^^^^^t. 
which I have formed upon this case, it will be necessary to spe- j^ju^ 
cify the alleged facts with more than ordinary minuteness, and Dec. 6. 

with equal care to notice the evidence by which such facts are The facts of 

^ 1 the case. 

supported. 

The principal persons concerned in these transactions are, — The persons 
first, the house of Knock and Company, Russian subjects resi- co'^cemed. 
dent at Riga, the alleged vendors of the vessel claimed ; se- 
condly, Messrs. Albrecht and Menkow, subjects of the Duke 
of Mecklenburg, and resident at Schwerin, said to be the 
purchasers; thirdly, Kruger, the master, a Prussian born, 
afterwards having the national character of a Russian, and now 
alleged to have the national character of an inhabitant of Meck- 
lenburg ; fourthly, Mr. Charles Bolsche, described in the do- 
cument marked 2 A. as of Riga, merchant, the undoubted agent 
of Kjiock and Company of Riga, and the asserted agent of 
Albrecht and Menkow, for certain purposes; fifthly, the 
house of Merck and Company, of Hamburg, bankers, who are 
stated to have been bankers both to Albrecht and to Knock and 
Company, and through whom it is alleged certain payments 
were made. The ultimate decision of this case will depend 
principally upon what has been said and done by these parties, 
taken in connection with the documents herein produced. 

The history of the voyage is as follows : this vessel sailed The voyage 
from Pillau to England, under Mecklenburg colours, and was SJuwiT^ 
seized in the port of Hull, on the 1st of June last, by the 
custom-house officers. She had a cargo of wheat and hemp on 
board, which has been restored. 

a 4 
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. ^^^' , On the 11th of August 1854, a claim was given for this ship 

Admiralty by Mr. Menkow, whereby he claimed her as the property of 

Vrize Court, j^j^^jf ^^^ ^ Albrecht, of Schwerin. On the 30th of Au- 

The « Ernst g^^t the Court ordered further proof to be given in support of 
Merck." this claim ; that further proof has now been brought in and fully 
discussed. 

It is now necessary for the Court carefully to inquire what 
is really and truly the history of this ship antecedent to the 
voyage. First, she was built at Libau, in 1853 ; and she was 
built for the joint account of £nock and Company, and Kriiger, 
the master. It has been argued that by the law of Russia, the 
master had a peculiar right with respect to this vessel, which 
did not entitle him to be what we call in this country a regis- 
tered owner, but that he was placed in this peculiar position, 
that he had a right to have some given share in the profits of 
the vessel, and was subject to any losses arising to the concerns 
of the vessel, and could sell such right, but that Knock, the 
principal owner, could transfer the vessel without Kriiger's con- 
sent. It is sworn that such right exists by custom both in 
Bussia and Germany. How, in such case, Kriiger was to be 
paid for his interest in the vessel when sold, whether by the 
purchaser, or by Knock, the vendor, is left wholly in the dark ; 
in some way or other, of course, he was to be indemnified, either 
by retaining his proportionate share, or by payment from some 
one. I can well understand how such a right as I have now 
described may exist, but I cannot so well comprehend how a 
transfer can be made of this vessel without some distinct pro- 
vision for the securing such a master's interest. I can easily 
conceive that there may be a share in a brewery and not in the 
premises, or in a newspaper, and not in the house where it is 
printed and sold ; but it appears to roe that a perpetual share 
in the profits and loss of a ship cannot be separated from the 
ship, though a share in the profits and loss of a voyage may. 
The case put by Dr. Haggard^ viz., that of a whaling voyage, 
in which the master shares the profits, is entirely different ; it is 
confined to the voyage, and is not, as in this case, a perpetual 
lien remaining on the ship. 

Now, the claim is, as I have said, for the ship, as the pro- 
perty of Albrecht and Menkow. It is exceedingly important 
that no doubt or obscurity should be allowed to hang about the 
law as administered in the Courts of Prize with respect to such 
claims. First, I apprehend that I cannot restore the ship to 
the claimants unless they show that they are the sole legal 
owners ; and secondly, that though in the case of an enemy's 
ship, or a ship condemned by the Court of Prize, I cannot take 
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notice of any lien or interest, yet, in the case of a claim and . ^'^ . 
restitution asked for, I cannot restore, if there be atiy interest Admiraltt 

in the ship belonging to any one else, for which no claim ^'^ ^^^' 

has been given. This proposition, perhaps, requires some the " Ernst 
elucidation. If A. B. claims a ship as his property, and it Merck." 
should turn out that he is a trustee for shares in that ship be- " f'^f*'' 
longing to another person, I cannot restore that ship to A. B. — Court, in 
I will not say in no case — but certainly not unless the cestui cond«mmng 

. • . , . ftJi enemy 

que trust is himself entitled to restitution. There ought in such ship, cannot 

cases to be a claim for a person equitably interested. This will [^q**^ agatnst 

render it necessary for me presently to examine and determine the captor, 

whether the master has any, and what interest, in the ship, cannot restore 

For the present I will proceed with what I will call the history to claimants 

^., , . when It ap- 

Ol tne Claim. pears that 

The representation on the part of the claimants is, that others who 
Bolsche, by virtue of a power of attorney, which was general claimed have 
and not special, as the agent of Messrs. Knock and Company, * J.**" ^ ^' 
did, on March the 1 3th of the present year, transfer to Mr. ship. 
Albrecht, his father-in-law, all his right, interest, and title to 
this vessel ; and it is represented that at such time Mr. Albrecht 
had one tenth, Mr. Menkow another one tenth, the master, 
Kriiger, an undefined right to four tenths, and the remaining 
four tenths belonged to Mr. Knock, — I say the remaining four 
tenths, because such would be the whole interest remaining in 
Mr. Knock, supposing the agreement with the master has been 
fully carried out. It is, then, an indisputable proposition, that 
as this vessel sailed under Bussian colours up to the 13th of 
March, and was to all intents and purposes a Russian vessel, if 
she had been seized before that date, whatever had been the 
right of Albrecht, Menkow, and Kriiger, it would have been 
condemnable as Kussian property. 

This being a sale by a merchant, now become an enemy, very A neutral 
shortly before the war, is a transaction requiring to be very engaging for 
narrowly investigated, and respecting which the Court must t^esakeof 
exercise great vigilance lest the property of the enemy should profit in such 
be sheltered under a fictitious sale. A real bona fide sale is, no J^P^cious 

, ^ ^ transactions 

doubt, withm the bounds of lawful commerce — of commerce as the pur- 
lawful to the neutral ; but if a neutral merchant chooses to en- enemy°s^ vessel 
gage for the purpose of extraordinary profit in dangerous specu- shortly before 
lations of this kind, he must be bound to satisfy the Court of bound^i^y^ive 
the fairness of the transaction by the clearest evidence, complete *^ clearest 
in all legal form, and not only in legal form, but in truth and bona fides ^ 
reality. If he does not produce such proof, or produces it in oftl»« transfer. 
part only, when the res gesttB show that better proof might have ^/® p^^f^' 
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^ ^^^^ . been-adduoedy he miist not expect leotiftotion upon sach incom- 

AjmntALTT piete evidenoe. 

PuaCounr. |^i;]|^ learned Jod^ theaezamined witii great minuleiieBS the 

Tbb "EnsT ^▼idciMse of the tnuafer, and the maater^s aUeged interest, and 

^Kbbck." having pointed oat nnmecona discrepandea and deficiendesy con- 

Jmdgmemt. tinuod.] 

■lost be I now come to the payment ; we all know that one of the 

Proof of actual ^^'^ important matters to be established by a daimaat is un- 

pajmeot is doobted proof of payment. It is alleged and it is aigaed that 

1^*2^ SOOOdollars have been paid to Mr. Knock, through the house of 


Merck and Company, of Hamburg; and it is said that this 
money was paid in the following manner ; that Ejiock and Com« 
pany drew bills upon Albrecht for larger sums, which included 
this 8000 dollars ; that Albrecht accepted those bills, and sent 
them to Merck and Company to be placed to the credit of 
Knock and Company, and which they promised to do by their 
letters^ ^^ after recaoeryJ^ I was very anxious to get some 
solution of these words, *' after recoYcry ; " it is to be observed 
that this transaction is by bill of exchange, L e., a promise to 
pay, but not a bill made payable at their house. What, then, 
is the meaning of '^ after recoyery '^ ? If we look at the German, 
we find that what is translated ''after recoyery,'' is literaUy 
" after receipt," or " after payment." I apprehend that they re- 
tained the bills for the benefit of Knock and Company, and that 
when put in cash for the amount of the bills, they would place 
the amount to Knock's account. It is singular that Mr. 
Albrecht does not swear to this payment at all ; Mr. Menkow, 
indeed, swears that the payment was made by drafts, dated the 
30th of March and the 6th of April ; but is this payment, 
according to the established rules of this Court, satisfactorily 
Defidrades made out ? First, there is no proof whatever that these bills 
Sa^ent^^^ were ever paid, or the proceeds transferred to the account of 

Kjiock and Company. This might easily have been given by 
extracts fix>m the books of Merck and Company. Secondly, 
there is not a syllable coming from Knock and Company as to 
the receipt of jtayment. 
Absence of It appears to me that there are deficiencies in this case which 

^ce^nm^ Can scarcely be accounted for ; there must have been some cor- 
ing tfae. respondence between Knock and Albrecht antecedent to the 
^' sale, and subsequent also ; but only one letter is produced, and 
that not from Knock, but from Albrecht The master says he 
received a letter from Knock informing him of the sale, — that 
is not produced. There is no affidavit from Bolsche, none from 
Knocl^ nor is there any attempt to explain the want of a proof 
so manifestly necessary in a transaction of so suspicious a nature. 
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But to proceed with the facts of the case, I will consider , ^^^'^' , 
the acquisition of the national character of the master, and also ADioBALTr 
the obtwning for the ship the rights of the Mecklenburg flag I'w^^^m- 

together. Thb •* Ebnst 

With respect to the national character of the master — a Mbkck." 
Prussian by birth, a Russian by national character up to the '^««'^"*«»'« 
4th of April 1854, — it may be as well to say a few words on character of 
the doctrine so strongly insisted on by the learned counsel for ^^ master. 
the claimants, and which I think is founded on sound prin- 
ciples. It is this, — that a national character, acquired by National cha- 
occupation only, may be changed with greater facility than a ^upa^on 
national character arising from birth or from long domicile ; may be more 
but, though I admit this to be true, yet I hold that it is also ^^^that by^ 
true that a national character, acquired by occupation, must ^^^^^ » ^^^ the 
remain until another is bondjfide acquired. How has such domicil he^bmdfi^, 
been acquired in the present case ? By a residence of two days ^ ^^^^ ^ 
afterwards, and the payment of a few dollars. It must be ob- mere money 
served, moreover, that this was not a return to the national P^y™^'*^ 
character of origin, but the acquisition of a new national cha- 
racter in a state to which the master was altogether a stranger. 

The master is said to have been naturalized on the 4tfi of 
April, to have been made a burgher on the 5th of April, and to 
have had four shares transferred to him on the 6th of April, on 
which day, also, the passport is dated ; he admits that he was 
resident in Schwerin for two daya, not before, but afterwards ; 
he acquired, therefore, his right, if indeed he acquired any, to 
a citizenship at Mecklenburg by purchase, and not by residence. 
If this be a legitimate mode of changing a national character, 
then such change may take place in twenty-four hours. 

But is this new acquisition of national character of the master National cha- 
connected with change of character of the vessel, and how was Sip?' ^ 
this effected ? 

First, there is a paper. No. 6., admitted to be false, that the ^^^ P^P*"' 
vessel was built at Bostock ; secondly, there is a pass equally 
false, permitting the vessel to sail from Bostock, where she had 
never been. What, then, is the necessary inference from these 
facts? Either that the Mecklenburg Government was de- 
ceived by false representations as to this vessel, or that the 
Government granted Mecklenburg papers, knowing that they 
were granted upon false grounds. 

The Court is disposed, as it is its duty, to protect the iust ^® ^^^ 

• Ui. r X 1 1 xu •/•..! cannot allow 

rights ot neutrals and the proper exercise of municipal powers the rights of 
by independent states within their own dominions ; but if, for ^""fi^^ejits 

,_ , ''tone aezeated 

its own advantage, any state will sanction, either in form or by neutral 
reality, such measures as these, it is also the Court's bounden ^]^^^ 
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. ^^^^- , duty to take care that they do not operate as an infringement 
Admibalty on the just rights of belligerents. 
Pkizb Coubt. j^q^ yg jj^^ ggg yfh^t was the course followed with respect 

The** Ernst *^ ^^^ employment of this vessel. Who was the agent em- 

Merck." ployed to have the conduct of and the control over her ? Mr. 

Judgment Bolschc, the agent of Knock and Company. Whither was 

-vras con- ^hc going had not accident prevented it ? To Biga> to resume 

tinuing her her former trade. Riga, the residence of Knock and Corn- 
former trade. ^ 

pany. 

Under these circumstances^ can it be seriously contended 

that the national character of the master was changed^ and 

that the ship became a londftde Mecklenburg ship ? 

There has There are other facts, however, in this case which the Court 

also been a j^ bound to notice. There has been a suppression of important 

suppression ^ ** *^ 

of papers. papers in no degree accounted for by the master, though he has 

had ample opportunity of so doing. There are grave defi- 
ciencies in this case. The law requires, wliere a vessel has 
been purchased shortly before the commencement of the war 
or during the war, clear and satisfactory proof of the right and 
title of the neutral claimant, and of the entire divestment of 
The onus is all right and interest in the enemy vendor. The onus is upon the 
claimant to claimant to produce this proof; if he does not do so, the Court 
prodace satis- cannot restore. The Court is not called upon to say that the 
oThi?ciaIm ; transaction is proved to be fraudulent ; it is not required that 
without which ^jj^ Court should declare aflSrmatively that the enemy's interest 
cannot restore, remains ; it is sufficient to bar restitution if the neutral claim 
7^^ f ^"iiL 18 not unequivocally sustained by the evidence. This being the 
upon to pro- law, how then does this case stand ? First, a purchase, where 
"ransaction what was bought, and what was sold, and what was the interest 
fraudulent. of the master, is wrapped in impenetrable mystery, and this 
The onus is even if the alleged custom as to the interest of the master 

not discharged, m 1 1 ■* t • t ^ i 

should be admitted to be true ; — a custom not argued to ex- 
tend to Germany, though it is sworn so to extend in the affi- 
davits. Secondly y no previous correspondence between Knock 
and Albrecht, though the papers point to it ; the bill of sale 
and the letter of Albrecht being inconsistent with each other, 
inasmuch as the bill of sale declares the transfer to have taken 
place at the desire of Albrecht and Menkow, whereas the 
letter states it to have been at the desire of Knock. This 
letter is the only one produced, and proves nothing, though it 
is evidently one of a correspondence which tnight have proved 
all. Thirdly y no satisfactory proof- of the payment. Fourthly y 
no evidence from Knock or from Bolsche, and no correspondence 
after the sale. Fifthly^ the acquisition of Mecklenburg 
papers upon false grounds. Sixthly, the suppression of papers. 
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Seventhly^ the continued employment of the vessel under the . ^^^^* , 
agency of Bolsche, and the intended destination to Kiga. Admiralty 
Under these circumstances, having carefully weighed all the ^^ ^^ Cop rt 
arguments so industriously urged on behalf of the claimants, I rp^^ ♦* Ernst 
have no hesitation in saying that, according to my understand- Merck." 
ing of the law and practice of the Prize Court, restitution can- «*«««'• 
not take place, and I therefore condemn the vessel. n^ust be con- 
Proctors : for the seizors, Z%e Admiralty Proctor ; for the demned. 
complainants, Stokes^ 


This 


ASMIRALTT 

THE •* ATLANTIC* ^"^^"^ ^^^^• 

Dec. 6. 

_ vessel was seized by the custom-house officers at Leith, Parties know- 

on suspicion of being Russian property. A claim was given in a"frJudSen°* 
for her by a firm in Liverpool, who made an affidavit that no claim con- 
enemy had any direct or indirect interest in her« The claim, costs of the 
however, was withdrawn before the hearing. proceedmgs. 

The Coubt, being of opinion that'there had been an attempt 
to practice a great fraud upon the Court, not only condemned 
the ship, but condemned the claimants in the costs of the pro- 
ceedinsfs. 


Tbb High 
Court of 
THE « JOHANNES CHRISTOPH.'* Admiralty. 

i HIS was originally a suit for salvage. The usual defaults Foreign ship i 

having been granted, and no appearance given on behalf of the ^,^^ ^^^ 
owners, the brig was condemned for salvage and costs. She creeofthe ' 

was then sold, and the proceeds brought into Court. ^^'^ ^ * 

cause or 

A proctor then appeared for Dirk Clasen, the late master of salvage, the ' 

the brig, which belonged to Hamburg, proceeding for wages, fng^ufficlenucT ' 

board, primage on freight, and sundry payments made and meet all the • 

liabilities incurred by him on the ship's account ; also for the court%efused, • 

mates, carpenter, and seamen on board the brig, proceeding for ^^der the 

wages ; also, for the owners of the steam-tug " Powerful," pro- to enforce a ' 

ceeding for towage services ; and also for James Morrison and nio^J^ion, 

another, shipchandlers, proceeding for necessaries supplied ; and consignees of 

exhibited affidavits of the several parties; whereupon the Judge, *^? cargo to 

at his petition, directed these claims to be included in one balance of 

action, but without prejudice as to the priority of payment. ^Tt^of thV^^ 

foreign master, 
though by the foreign law the master had a lien thereon. Importation of foreign law is in the 
discretion of the Court. It should never be imported to work injustice. 

Though the lex loci contractus governs contracts and their construction, yet the letpfori, where 
they are enforced, gorerns the remedy. 
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A warranty arresting the proceeds remaining in ihe Be^stry 
of the Court from the sale of the brig, was subsequently served 
upon the Begistrar. 

An affidavit of Dirk Clasen, with a schedule annexed, having 
been brought in, a monition was then decreed on behalf of the 
above parties, against Messrs. Frederick Huth and Company, to 
bring into the Registry to abide the judgment of the Court con- 
cerning the claims of the said parties, the sum of 516/. 16«., the 
amount of freight due on a cargo of logwood, and also the 
amount due on certain specie brought by the said brig on a 
voyage from Mazatlan to Liverpool, or to show cause to the 
contrary ; and to bring in an account of freight on the said 
cargo and specie. 

A proctor appeared for Messrs. Frederick Huth and Com- 
pany, and showed cause in an act on petition, which alleged 
that they were the consignees of the said cargo ; that on the brig's 
arrival at Liverpool, in January 1854, the logwood was deli- 
vered to them ; but that, of the specie laden on board the brig, 
to wit, 10,456 dollars (about 220721 6«. 9d. sterling), only 
2523f dollars (about 53121 6s. Td. sterling) were delivered to 
them, the difference (about 1676/. sterling) having been applied 
by the said master, according to his own statement, in the re- 
pairs and other necessary disbursements of the brig al Val- 
paraiso, where, in the course of her voyage, she had been con- 
strained to put in ; that inasmuch as they have, in effect, paid 
the whole freight on the whole cargo of which they were the 
consignees three times over, they are not compellable by law 
to bring in the balance of freight which would otherwise* be due 
from them on account of the said cargo, as they are now 
monished to do. It further alleged that Messrs. Frederick 
Huth and Company have already paid the master lOOZ. on 
account of the freight on the logwood, leaving a balance of 
516/. 16«. on such freight; that the freight on the specie deli- 
vered to them amounts to the sum of 5/. 6«. 9^. only ; and that 
the proceeds of the brig sold under the decree of the Court, 
brought into, and now remaining in the Registry, amount only 
to the sum of 6707. ; and prayed that Messrs. Frederick Huth 
and Company might, therefore, be dismissed with costs. 

The answer on behalf of the claimants alleged, that the brig 
was obliged to put into Valparaiso, and, under the advice of 
surveyors, to have her cargo discharged, in order to undergo 
the necessary repairs; that&\\Q was thereby necessarily detained 
three months, and incurred heavy expenses, of which a con- 
siderable part would fall upon the cargo in the nature of gene- 
ral average ; that the master being without funds to pay for the 
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same, advertized in the public papers of Valparaiso for money 
on bottomry on the ship, freight, and cargo, but received no 
offer ; and as the firm of Messrs. Huth and Company, at Val- 
paraiso, the correspondents of the said Messrs. Frederick Hnth 
and Company, also declined to assist him, the said master, as a 
last resource, and in the interest of the cargo, as well as of the 
ship, and acting under the advice of the consul for Hambuirg, 
at Valparaiso, and in his presence, and that of a clerk of the 
said Messrs. Huth and Company, took a portion of the specie 
consigned to Messrs. Frederick Huth and Company, and there- 
with raised money at par, and appropriated the same in the pay- 
ment and dischai^e of the expenses so incurred; thathj so 
doing, the master avoided the heavy premium of 7SL per cent, 
then charged on bottomry advances at Valparaiso ; that on the 
brig's arrival at Liverpool, Messrs. Frederick Huth and Com- 
pany paid the said Dirk Clasen the sum of 100/. on account of 
the freight due from them, and promised him that if he would 
deliver the cargo to them they would pay his then balance of 
freight ; and t/iat the master, relying on such promise, delivered 
the cargo to them, instead of detaining it, as he might have 
done, until payment of the freight. 

It further alleged that shortly after the brig's arrival at 
Liverpool, she was arrested at the suit of the owners, &c., of the 
steam-vessel ^^ Prince of Wales/' in a cause of salvage; tfiat no 
appearance being given to such action, she was sold by authority 
of this Court, and the sum of 671/. 1^. Id, was brought into, 
and now remains in the Registry, as the produce of such sale, 
subject to the payment of salvage, and costs, not yet taxed, but 
amounting together to the sum of 157/., or thereabouts ; that 
on payment thereof, the amount in the Registry will be reduced 
to 514/., or thereabouts; and ^Aa^ the said sum is not nearly 
sufficient to pay the wages due to the crew of the said brig, in- 
dependent of the claims of the said master, and the other 
claimants in the suit ; wherefore it prayed the Judge to order 
Messrs. Frederick Huth and Company to bring into the Regis- 
try 616/. I6s. in respect of the freight for the cargo of logwood, 
of which they were the consignees, brought by the said brig on 
her last voyage, and delivered to them in Liverpool ; and a fur- 
ther sum in respect of freight for certain specie, of which they 
were also the consignees, &c. 

The reply alleged in contradiction that the firm of Messrs. 
Hiinicken, Bahr, and Company were the agents at Valparaiso of 
the owners (residing at Hamburg) of the said brig, and the 
persons to whom the master applied for assistance? and advice, 
both on her outward and homeward voyage, of which firm one 
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of the partners, Julius Bahr, then was and still is the consul 
for Hamburg at Valparaiso ; that the firm of Messrs* Huth, 
Gruning, and Company, at Valparaiso, were never applied to 
by the said master, either as to the repairs of the brig, or as to 
raising of the necessary funds by bottomry, or as to the appro- 
priation for that purpose of any part of the bullion forming a 
part of her cargo; and that although a clerk of the said firm 
happened to be present when a part of the bullion was counted 
out, he attended thereto as a mere witness of the transaction, 
and not by direction, or in any manner on behalf of the said 
firm ; and further, that the average premium then charged at 
Valparaiso on bottomry advances was from 261. to 35/1 per cent, 
at the outside, and not 75Z., or any sum approaching that 
amount. It then admitted that on the brig's arrival at Liver- 
pool, Messrs. Frederick Uuth and Company of that place paid 
the said Dirk Clasen (unadvisedly) the sum of 100/1, as on 
account of freight, intended, as by them understood at the time, 
to have been paid by him by way of salvage to the steamer 
which had brought the brig into port, but it denied thatihQ said 
Messrs. Frederick Huth and Company, either at such pr any 
other time, promised the said Dirk Clasen payment of the 
balance of freight, and that it was or could be in reliance on 
any such promise that he delivered the cargo to them, their only 
promise in respect to such delivery being the promise of paying 
what proportion should fall on the cargo on the account of 
general average. 

T.he master's claim for Wages, extra pay, primage, &c., 
amounted to 368Z. I65., in support of which an affidavit of an 
advocate of Hamburg, with respect to the law there, was 
brought in, to the following effect : " That, by the law of Ham- 
burg, the master of a ship has a lien or charge upon the vessel 
under his command, and upon the freight thereof, for the wages 
due to him from the owners in respect of services performed on 
board such vessel, and that he is also entitled to such lien for 
primage on freight, if any such be payable to him, in addition 
to his monthly wages, and also for all moneys expended by him 
in disbursements for the vessel ; that seamen, if left abroad 
without their sanction, in consequence of the vessel being sold, 
arc entitled to recover from the owner extra wages, &c. ; that 
if the proceeds of the ship and freight are not sufficient to pay 
the seamen and the captain, the latter is entitled to be paid his 
wages rateably with the seamen ; that the seamen are not en- 
titled to be paid Jirst; and that the captain is not personally 
liable to them." 

Dr. Addams appeared for Messrs. Huth, the consignees of the 
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cargo, and stated that they were desirous to act liberally, and 

would bring into Coort so much as might be required to dis- The High 

charge the seamen's wages, the tradesmen's accounts, and the ^um^rr, 

towage ; but he contended that the master could not maintain 

his claim against the freight. ,, '^'^^^ 

Dr. TwisSy for the master, relied upon the law of Ham- Cubistoph." 
buig, which, he contended, should govern the judgment of the 
Court 

Dr. Lushikgton. The present is a proceeding instituted J^d^mmu 
by the late master of this vessel for his wages, board wages, r^j^^ circmn- 
priinage on freight, and for sundry payments made and liabili- stances of the 
ties incurred by him on account of the vessel ; action is also ^^ ' 
brought by the chief mate and the rest of the crew for wages, 
by the owners of a steam-tug, for towage, and by some mer- 
chants for necessaries supplied. The proceeding is against 
the proceeds of the vessel now remaining in the Registry of the 
Court, she having been sold, by the decree of the Court, in an 
action for salvage, in which action no appearance was given. 
The ship belonged to Hamburg. 

On the 8th of September an aflSdavit was brought in on be- 
half of the master, stating the facts of his claim, and a monition 
was prayed against Messrs. Huth and Company, of Liverpool, 
to bring in 516/. 16^. the amount of freight on a parcel of log- 
wood and the freight on a certain quantity of specie, to answer 
the demands of the parties suing. This monition was issued 
and served. Soon afterwards an appearance was given for 
Huth and Company, on whose behalf an act on petition was 
entered into, in which Huth and Company set forth the cir- 
cumstances on the ground of which they contend that the 
monition ought not to be enforced against them ; but at the 
hearing they expressed, through their counsel, their willingness 
to bring in so much of the freight as might be necessary, to- 
gether with the proceeds of the ship, to discharge all the de- 
mands except those of the master. 

The question, then, is narrowed to this single point, whether 
I shall compel them to bring in the freight for the benefit of 
the master. 

How does the claim of the master stand ? It is certified by By the law 
a learned counsel df Hamburg, to which the ship belonged, that, ^i^*"o7^' 
by the law of that country, the master has a lien upon the ship Engianci, the 
and freight for all the demands sought to be recovered by this ™eTon the * 
suit. I have no reason to doubt the correctness of this opinion, s^\P ^* 
and I, therefore, with confidence, assume it to be the law of demands. 
Hamburg. The law of England, however, is different. By 

E. & A. — VOL. II. H 
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that law no such lien exists, and this Court is authorized to take 
cognizance of a master's claim fot wages only, in the event of 
the owner being bankrupt or insolvent, (a) No such circum- 
stance exists in this case ; consequently, if I am to be governed 
by the law of England, I must dismiss the claim. 

This renders it necessary to consider in ^hat podtion the 
Court is placed ; and I apprehend that it is in some cases in the 
judicial discretion of the Court to adopt the foreign law, should 
the Court think it just and right so to do ; or, in other words, 
I conceive that this being a Hamburg ship and ^e master 
being a Hamburg master, I may enforce the law of Hamburg 
if I deem it consistent with justice to adopt that law, even 
though, if this were on English case, I should have no autho- 
rity so to proceed. 

This, however, is a question which might admit of much 
discussion, it having been decided in the House of Lords, in the 
well-known case of Den v. L^pman (&), that though the con- 
tract must be construed according to the law of the foreign 
state where it was made, the remedy can only b^ according to 
the lex fori where the suit is brought. 

With regard to foreign seamen, the Court is in the habit of 
giving them the benefit of their own laws ; and if there be no 


(a) This is altered in the Mer- 
chant Shipping Act, 1854, 17 & 18 
Vict. c. 104., which will come into 
operation Ist of May 1855. The 
19l8t section enacts that ^* every 
master of a ship shall, so far as the 
case permits, have the same rights, 
b'ens, and remedies for the recovery 
of his wages which, by this Act, or 
by any law or custom, any seaman, 
not being a master, has for the re* 
covery of his wages; and if in any 
proceeding in any Court of Ad- 
miralty or Vice- Admiralty, touch- 
ing the claim of a master to wages, 
any right of set-off or counter-claim 
is set up, it shall be lawful for such 
Court to enter into and adjudicate 
upon all questions, and to settle all 
accounts then arising or outstanding 
and unsettled between the parties to 
the proceedings, and to direct pay- 
ment of any balance which is found 
to be due.*' 

(6) 6 Clark & Fin. 1. Lord 
Brougham says, p. 13., '* The law on 


this point is well settled in this 
country, where this distinction is 
properly taken, that whatever relates 
to the remedy to be enforced must 
be determined by the lexfori^ iht 
law of the country to the tribunals 
of which the app^ is made. This 
rule is clearly laid down in the 
BriiUh Linen Company v. Drum' 
mond\ De la Vega v. Ftaima', and 
in Huber v. Steiner^ though the 
reverse had previously been recog- 
nized in WiUiams v. Jones.^ ^ Again, 
p. 20. '* But governing all these cases 
18 the principle that the law of the 
country where the contract is to be 
enforced must prevail in enforcing 
such contract, though it is conceded 
that the lex loci contractus may be 
referred to for the purpose of ex- 
pounding it. If, therefore, the con- 
tract is made in one country, to be 
performed in a second, ana is en- 
forced in a third, the law of the last 
alone, and not of the other two, will 
govern the case.** 


^ 10 Barn. & Cres. 903. 
• 1 Bam. & Adol. 284. 


3 2 Scott, 304. ; 1 Hodges, 206. ; 
2 Bing. N. C. 202. ; 2 DowL Prao. 


Cas. 781.; and 4 Moore & Scott, 
328. 
^ 13 East, 439. 
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oounteryailing objection, I see no reason why the master should > 

be excluded from a similar advantage when unfortunate cir- The High 

cumstances have thrown the ship and freight on which he has a Admhulty. 

lien by his own law into its hands ; though there might, perhaps, *: 

be some difficulty in deciding which forms part of the contract «< johinnbs 

and which is to be considered the remedy, Chribtoph." 

I conceive, however, that the importation of foreign law is Judgment. 

not a matter of course, but that the propriety of so importing Importation 

.. . , J J- 'J *• of foreign law 

it must depend on divers considerations. is not a matter 

This brings me to look at the facts of this case, — to examine ^/^^^^^ 
and determine whether the statement of Messrs. Huth and Com« ^n each side. 
pany affords sufficient reason why I should not proceed accord- 
ing to the law of Hamburg. It is alleged by Messrs. Huth 
and Company, that this vessel came from Mazatlan to Liver- 
pool; that a part of the cargo, consisting of logwood, was 
delivered to them ; that there was also consigned to them 10,456 
dollars (about 2207/. 6#. 9d.), but that 2523f dollars only (about 
531/. 6s. 7d.) was delivered to them. The loss amounts to 
about 1676/., which sum they say was applied by the master 
to pay for repairs and other disbursements of the ship at Val- 
paraiso. 

The answer to this act does not deny that the master so 
appropriated the dollars, but alleges that he rightfully so em- 
ployed the money, and that a part of it was expended to pay 
expenses, of which a considerable part wOuld fall upon the 
cargo, in the nature of general average ; and it is alleged that, 
as money could not be obtained on bottomry, such appropriation 
Was a wise measure, and for the benefit of all on board. 

Whether the measure was a wise and prudent one, I have no 
means of determining ; it is not denied on the part of Messrs. 
Huth, and I think it fair to presume that the master's state- 
ment may be true. 

Then, what will be the consequence, according to his own The Court 
statement, that the appropriation of these moneys will become ri^y to enforce 
the subject of general average ? I have no means of enforcing * ^°®™^ . 
a general average ; I have no means of judging what the effect adjustment 
of such an adjustment of accounts would be; indeed, I have no «f accounts. 
means to conjecture how Messrs. Huth could enforce from 
the owners of the ship, and other owners of the cargo, if such 
there be, a just and equitable settlement of accounts. 

If this be so, ought I to take from Messrs. Hiith the freight it would be 
which, under ordinary circumstances, they would be bound to Meww^Huth 
pay, when they have already had their property appropriated to compel 
for the use of the owner to treble the amount of the freight ; in^Se*freig£| 

H 2 


100 


THE ECCLESIASTICAL AND ADMIRALTY EEPOBTS. 


1854. 
Thx High 

COUBTOF 

Adhdultt, 
Thb 

CfiRIBTOFH." 

JvdgmmU 

especially 
when the 
master has 
another 
remedy. 

Foreign law 
should not be 
imported when 
iignsticeto 
others would 
result 

In this ease 
the importa- 
tion or foreign* 
law Would 
woriL injustice. 


when, for aught I know to the contrary, they may be entitled 
themselves, not only to the amount of the freight, but to much 
more? I think these considerations ought to make the Court 
hesitate before it adopts such a measure. Again, at whose suit 
am I asked to adopt this course ? At the suit of the master, 
who has another remedy, viz., the right to sue his owner for all 
that may be justly due to him. 

I have said that it is sometimes at least in the judicial dis- 
cretion of the Court to import the law of a foreign state into its 
proceedings or not, according to the circumstances of the case. 
For this position there is no lack of authority. I will only 
refer to Hubert who, in the second part of his celebrated work, 
amongst other reasons for not adopting the foreign law, states 
that a Court should decline to do so, if such an adoption would 
work injustice to others, (a) 

I am of opinion that in a case so circumstanced, I cannot, from 
want of power to reach all concerned, do justice, and I might 
work injustice. Therefore, I decline enforcing the mouitbn 
against Messrs. Huth and Company with respect to the claims 
of the master, founded on the law of Hamburg; though I 
would have enforced it against the owner, had he been before 
the Court. I think it right to add that I think Messrs. Huth 
have acted with liberality in consenting without opposition to 
bring in so much of the freight as may, with the proceeds of the 
ship, satisfy the other demands. 

Proctors : for Messrs. Huth, Hedles; for the master, Tebbs. 


^ (a)^ Huber, P^lect. parsii lib.i. 
tit. iiL De conflictu legum, $ 2., 
gives these three celebrated axioms. 
** (1.) Leges cujusque iioaperii vim 
habent intra terminos eju&dem rei- 
publicEe, omnesque ei subjectos ob- 
ligant nee ultra. (2.) Fro subjectis 
imperio habendi sunt omnes, qui 
intra t^minos ejusdem reperiuntur, 
sive in perpetuum, sive ad tempus 
ibi commorentur. (3.) Rectores im- 
periorum id comiter agunt, ut jura 
cujusque populi intra terminos ejus 
exercita teneant ubique suam vim, 
quatenus nihil ])ote8tati aut juri 
alterius imperantis ej usque civium 
prejudicetur.** "Ex quo liquet," he 
says, "hanc rem non ex simplici 
jure civili, sed ex commodis ettacito 
populorum consensu esse petendam; 
quia sicut leges alterius populi apud 
alium directo valere non possunt, 


ita commerciis et usu gentium pro- 
mbcuo nihil foret magis incommo- 
dum, quam si res jure certi loci 
validee, mox alibi diversitate jiu-is 
infirmarentur, quae ^t ratio terfcii 
axiomatis : quod, uti nee prius, nul- 
lum videtur habere dubium.** 

Of these maxims Mr. Justice Story 
says, " His two first maxims will, in 
the present day, be scarcely dis- 
putea by any one; and the last 
seems irresistibly to flow from the 
right and duty of every nation to 
protect its own subjects against in- 
juries resulting from the unjust and 
prejudicial influence of foreign laws ; 
and to refuse its aid to carry into 
efiect any foreign laws which are 
repugnant to its own interests and 

rJlity.*' — Conflict of Laws^ ch. ii. 
81., where the subject is fully dis- 
cussed, and the authorities collected. 


This 
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vessel sailed from Cronstadt with a cargo of wheat, on a yessel 
the 17th of May 1854, bound to the port of Leith, where she R^lJ^f^^g^^^ 
arrived on the 22nd of June, and was there seized by the cus- to have been 

toms officers. ^ S*5^'' 

A claim was given in on the 1st of August by Johann power of 
Fischer, the master (who described himself as of Copenhagen), pi^Tat 
as the sole owner. On the 1 1th he made an affidavit to the ^*"^ ^^ 
effect, '' That on the 14th of May last (a) he took on board a yirme (J 
caigo of wheat at Cronstadt, and cleared out on the said day 5 ^^^ ^Y' 
and that the said vessel was towed out to die roads at Cronstadt, her master 
but that owing to adverse winds she was not able to sail until ^^j^^^^n 
the 17th of the said month.*' in the course 

As to the ground of his claim, his own evidence upon the ^^Swerf m^' 
11th interrogatory was, that he was master of the vessel, and neyer having 
in October 1853, when in St. Petersburg, received from the ^ trans- 
owner, Mr.Elizft Jeff, a power of attorney to sell the schooner ^«"™^ ^ 

• , n ... The Conrt 

to whomsoever — a general power of attorney; that m virtue looks rather 
thereof, he sold her to Johann Saraow, a Danish merchant, re- ^^.f^^ natural 

' , , / evidence of a 

siding and tradmg at Messina, in Sicily, when he was there trausactioD, 
with the vessel in February 1854, for 26,000 francs; that he gpond^n^r*' 
then assumed the Danish flag; that on the 7th of June, when than for formal 
he was at Copenhagen, Messrs. Broberg sold the schooner to ^^rhe^oourt 
him by virtue of a power of attorney from the said Mr. can restore to 
Saraow ; that he gave about 9700 rix banco dollars, equal to only in the 

about 1100/., &C. character in 

__, - « 1 /• which he 

The case came on for argument on further proof. claims, and 

The Queen^s Advocate 2Lad Admiralty Advocate appeared for f^^"^^^ 
the seizors; Dr. Haggard and Dr. E, Phillimore for the i>lete proof 
claimant. SZr"* 

Db. JLushington. The Court has to decide, in this case, Judgmtnu 

whether the claim given in by the master of the ship can be ^^' ^^' 

sustained; and consequently, two questions immediately pre- ^^8:^— *' 

sent themselves for its consideration. ist, Has the 

First, whether the master has proved himself to be the bond himself^he^^ 

jfide owner and proprietor of the vessel. bonajide 

Secondly, whether he is entitled to recover as a Danish sub- 2nd, Can he 

ject, that being the national character under which he claims. ^over as a 

I need hardly repeat what I have availed myself of prior which cha- 
racter he 

(a) This affidavit seems to have in Council of the 15th of April, upon claims? 
been intended to bring the vessel which point see the remarks of the 
within the protection of the Order learned Judge, p. 107. 

H 3 
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opportunities to say, — that the Court can only restore When 
the affirmative proof is satisfactory ; that» according to the 
accustomed doctrine of the Courts founded in justice and equity, 
as the case must first be heard on the claimant's own evidence, 
namely, the ship's papers and the examinations in preparatory, 
the onus probandi must lie upon the daimanti who has to esta- 
blish the affirmative. 

I consider that^ in all these cases^ there cannot be said to be 
any presumption on either side ; the Court ought to commence 
its investigation with perfect impartiality^ and all relevant cir- 
cumstances must be duly weighed. It is from those circum- 
stancesj undoubtedly^ that a presumption may arise in favour of 
or against any particular claimant* 

I think that, in this case, I shall not satis&ctorily discharge 
my duty unless I deUver an opinion upon both the questions 
which have arisen, namely^ property and national character ; 
in truth, they are somewhat connected together. 

This ship was originally Russian, and sailed und<er the Bus* 
sian flag ; the owner, Elizd Jefi*, resided at Cronstadt ; in the 
month of October 1853, he gave the master a power of attorney 
to sell this vessel ; that power of attorney is not produced, but 
I think the circumstances account for its nonproduction, or 
might account for it, if all the rest were fair. 

I allude especially to the circumstances of the probability of 
its having been transmitted to Russia, with other Sussian 
papers, which it appears were sent by the direction of the Rus- 
sian consuL ' 

Considering the threatening state of international relations at 
that period, and the danger to the Russian flag from the pre- 
ponderance of the naval power of Great Britain, it is not a 
matter of surprise that a Russian shipowner, as a matter of 
prudence, should be anxious to divest himself of a property 
which might soon become comparatively valueless, though at the 
same time the experience of the Court, as well as other proba- 
bilities, combine to show, that frequently such transfers are 
rather nominal than real, and that the advantage is sought of 
uniting the benefit of a neutral flag and Russian ownership. 

Weighing all these circumstances, the Court relies on no con- 
clusion from the faet of the power of attorney to the master ; 
indeed, I ought rather to say that, in alknost all these cases, it 
is not from an isolated fact, but from a view of all the oir* 
cumstances taken together, that the Court can form its judg* 
ment. 

Before I travel forther into the history of this case, I think it 
meet, though at the hazard of repetition, to make two or three 
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observations upon the general nature of the evidence addaoed in ^ ^^^ , 
transactions of this kind. Adxiraltt 

I aknost repeat the very words of Lord StaweU when I say Pm^bCoubt 
that the Court never inquires whether an individual is perjured, rp^^ 
or a document forged ; 'the inquiry is, whether he is satisfied by " Soolaszs." 
the whole evidence. With regard to documents of a formal Judgnmu 
nature, though when well authenticated they are to be duly 7^^^^^^ 
appreciated, it does not follow that they are always of the the result of 
greatest weight, because we know, without attributing bhime J^^^^^^^ 
to the authorities under which they issue, they are instruments looks less at 
often procured with extraordinary facility. What the Court ^a^J^^ 
especially desires is, that testimony which bears less the appear- than at their 
anoe of formality, — evidence natural to the transaction, but nn^l^f '" 
which often carries with it a proof of its own genuineness ; the The cone- 
Court looks for that correspondence and other evidence which ^^^^^ 
naturally attends a transaction, accompanies it, or follows it, transactloa is 
and which, when it bears upon the face of it the aspect of sin- testimony of 
cerity, will always receive its due weight. But, on the other i*« *"»^ 
hanc^ when such means of information, which might naturally j^^^^f 
be expected, are wanting, and further proof has been allowed, nch tdstimonj 
the Court is led to suppose that that which is almost indis- istmfk^Gu>t^ 
pensable to a just case, either does not exist, or, if produced, ^^ 
would be detrimental to the cause of the producent. 

This vessel was captured on her arrival at Leith, on the 22nd The ciremn- 
of June 1854. She had brought a cargo of wheat from Cron* ^^^ ^ 
stadt to Leith; at the time of the capture she carried the 
Danish flag ; but it is admitted that a short time previously 
she sailed under the Russian flag, and was the property of a 
Russian merchant. 

The master, upon the 11th interrogatory, states that in 
October 1853, when he was at St. Petersburg, the owner, 
Elizd Jeff, gave him a power of attorney to sell the vessel, and 
that, being at Mesdna in February last, he sold her to a Mr. 
Saraow, a merchant residing at Messina, but who, it was 
allied, was a Danish subject; that the price paid Was 26,000 
francs, whereupon he ceased to use the Russian flag, and assumed 
the Danish colours. 

Assuming these facts to be true, they naturally give rise to -^ merchant 
some observations. First, I apprehend it is dear beyond all trade at Mes- 
doubt that Mr. Saraow, as a merchant resident at Messina, was *^X^}^?^ 

^ ' entiUea to a 

not entitled to a Danish character — as a trader he was a sub- Banish cha- 
ject of the King of the Two Sicilies; and secondly, though the ^^'ee^Tof* 
Danish colours were hoisted under the authority of the Danish the King of 
consul, I apprehend that such transaction could neither be sane* Sicilies, 
tioned by Danish law, nor by the law of any other country what- 

a, 4 
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ever. Where a person really entitled to a Danish character 
purchases a ship in a country foreign to Denmark, it might be 
consistent with the Law of Nations and with Danish law if there 
was no ordonnance to the contrary, that Danish papers should 
be given to the vessel — either an interim admeasurement bill, 
or something of that kind, to be in force till the vessel reached 
a Danish port, and in consequence thereof the Danish colours be 
lawfully assumed; but it is not consistent with the law of 
Denmark, as I coUect from these papers, nor, indeed with the 
law of any other country, that the Danish character should be 
stamped upon a vessel belonging to one who, for all commercial 
purposes, was to be considered a foreigner. 

I cannot but regard such a sale as this, at such a period, as 
giving rise to some suspicion; it is a circumstance in the case 
which, though alone it might not be dedsive, must be borne in 
mind in conjunction with all the other facts. 

The proof of this transaction wholly depends upon the evi- 
dence of the master and formsd documents. Upon the absence 
of other proof I shall have occasion to observe hereafter. 

It is important next to consider whether the employment of 
this vessel, subsequent to the sale, is proved to have been in 
accordance with this asserted transfer ; and here I have to com- 
plain of a great want of adequate explanation. I am justly 
entitled, and indeed bound, to inquire with what instructions, 
and on what voyage the ship proceeded from Messina ; but all 
I can collect from these papers is, that she did go md Copen- 
hagen to Cronstadt, the port of her former owner, the clearance 
being for Copenhagen only, and not for the port of her original 
owner. It does not appear how long she remained at Copen- 
hagen, and I have no evidence to show that she got any ship's 
papers there, that anything was done at Copenhagen in virtue 
of her Danish character, or that the price that the master swore 
he received was ever paid to the former Kussian owner. I have 
no explanation why or wherefore the vessel left Cronstadt at 
all, it being the very identical port to which she would have 
gone if there had been no transfer at all. 

I want an account of the voyage, of the arrival at Co- 
penhagen, of the arrival at Cronstadt. 

In the month of May this vessel leaves Cronstadt on this 
voyage to Leith ; by whose orders, by whose direction — the 
vessel belonging to Mr. Saraow, in Messina — I am not told ; 
and yet, if the vessel really was the properly of Mr. Saraow 
something must have passed with him relative to her voyage. 

If this account of the sale at Messina be true, the money, the 
price of the vessel, must have been paid to the former owner, 
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EHzfe Jeff. Yet, as I have said, I have not a shadow of evi- , ^^^^' , 

dence that it was so paid. Admiralty 

In the next place, I have no evidence as to the voyage to Co- P^^ ^e Co ubt. 
penhagen and Cronstadt, nor as to whom the freight was paid . •pn^ 
on the arrival at Oronstadt, though it must have belonged to ** Soglasik." 
Mr. Saraow ; then, again, I know not what is become of the Judgment 
charter-party, nor by what authority a charter-party was made, 
nor how the freight was settled, on the voyage from Cronstadt 
to Leith ; and though letters must have passed as to this part of 
the transaction, I have not one. 

Some time in the month of May, this ship reached Copenhagen, The parcliaser 
or Elsinore, and the next step in the transaction is the produc- iSi^ tohave* 
tion of a power of attorney, by Messrs. Broberg, from Mr. given a power 
Saraow, dated the 22nd of April. wiuKJS 

It is somewhat strange, indeed, that Mr. Saraow should have ^e^ ^J 
made such a purchase, and be ready to make such a sale : and which it was 
in that power of attorney, I do not find any price is mentioned transferred to 
for which the ship is to be sold. However, on the 8th of June, 
Messrs. Broberg, according to the documents, do transfer this 
ship to the master for the price therein mentioned. 

l^^ow, if these transactions were real, beyond all controversy, Correspond- 
there must have been letters pass between Mr. Saraow and ®°®® ™"/* , 

* ^ nave passed 

Messrs. Broberg, but I have neither a letter nor affidavit of respecting 
these two persons, nor have I heard any tenable argument in actiwiOf*" 
the slightest degree accounting for the absence of that proof genuine. 
which must have existed if the transaction had been bondjide^ 
and which there has been ample opportunity to produce, and None pro- 
which opportunity has been wholly neglected. 

And how was this sale by the master brought about, he The master's 
being a Prussian by birth and a Russian by national character, nationa/cha- 
save so far jEis the Messina sale may operate ? In some two or racter. 
three days after his arrival at Elsinore.^^ previous to the purchase 
of this ship, he is converted into a Danish subject and a burgher 
of Copenhagen. All of a sudden he is transferred into a 
Danish subject, and all at once, in two or three days, a petition 
certificate, burgher's brief, and oath of allegianoe is out, — all done 
in two or three days. 

How far such proceedings, if hand fide^ would, by Danish 
law, entitle him to own and command a Danish ship, I think 
it unnecessary particularly to investigate, because the decision 
of this case will depend upon many after considerations, besides 
the municipal law of Denmark. With regard to the Law of 
Nations, I hardly conceive that it would be competent to any 
state to work such a change of national character in so short a 
space of time by merely a formal instrument. 

lliere was another argument strongly pressed by the Queen^s The sale, too. 


106 


THB SCCLESUSTICAL AND ADMIBALTY BBF0RT8. 


1854. 

' . ' 

ADMimALTT 

Pun Ck>iniT. 
Thx 

Judgment* 

wu a transfer 
in transitu, 
and therefore 
illegal 

The master 
had not di- 
Tested himself 
of his Russian 
character* 


The claimant 
hasfiuledin 
his proof. 


Advocate, to which I heard no answer whatever. He stated^ 
and truly, that this sale was» if a sale at all^ a transfer in trau" 
situ. The fact cannot be denied, for the voyage was from Cron- 
stadt to Leith^ and the sale wb», flagrante beUo, at Copenhagen. 
All the authorities denounce such a transaction as illegal. Pas* 
sages to that efiect will be found in RobiwarCs Reports, 112. (a)^ 
116. (b), 336. {c), and many more if it were necessary to give 
them. 

Assuming for the moment that the master really did, with 
perfect honajides, purchase this vessel, is' he, in a Court of the 
Law of Nations, entitled to claim her as a Danish subject ? 
This is not a question of municipal law ; it is not competent to 
any state by its own particular regulations, at once to change 
a national character, to the detriment of other states ; it may 
give local rights and privileges, it may confer all those benefits 
which are within its own jurisdiction, but I am of opinion that 
it cannot alter the rights of others. From constant employ- 
ment in the Russian trade, continuing in the same course after 
the supposed transfer to Mr. Saraow, the Russian national 
character was impressed upon this master. There was no change 
of residence, there was nothing to alter that national character, 
save these formal documents, — documents which, as it now 
appears, according to the promulgation of the law of Denmark 
by its constituted authorities, would be ineffectual to confer a 
national character upon the ship, and, consequently, upon the 
master. 

I am of opinion that the claimant has wholly fuled to substan- 
tiate his claim by reasonable proof, and that such proof as has 
been produced is utterly inadequate to satisfy that demand which 
the practice of the Court and the rules sanctioned so repeatedly 
by Lord Stowell justly require. I found my judgment in this 
case mainly upon the en^re absence of the proof natural to the 
transaction, upon the absence of any letter from Mr. Saraow, 
from Mr. Jeff, and from Messrs. Broberg, and of any affidavit 
from these gentlemen, and on there not being a single atom of 
proof that Mr. Jeff was paid for the ship which was purported 
to be sold. I consider it my duty to condemn this yessel, add- 
ing, however, that even had the proof of ownership been more 
stringent, I am not satisfied that I could have restored the pro- 
perty to the master as entitled to a Danish character. No 
evidence having been given with respect to the cargo, that like- 
wise must be condemned. 

Dr. R. PhWimore. The Court will allow me to say that no 
notice has been taken of what was mentioned in ai^ument, that 

(a) The " Danckebaar AfrimarC' (c) The *« Vrow Margaretha:' 

(b) The " Hentelder:' 
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1 SkKA. 

the vessel sailed from Cronstadt before the 15th of May, and \ " * ; 
might be therefore considered within the protection of the Order J^^^^^^ 
in Council of the 15th of April. 

The Court. I perfectly remember it. I thought I had Teb ^ 
disposed of it long ago in another case, (a) 

Dr. B. I^iUimore. That was probably the reason why nothing Jwigmenu 
was said ; but the parties wished that I should mention it. 

The Court. Then I do distinctly say, if a man chooses to 
blothe himself fictitiously with a Danish character, and attempt 
to get restitntion under that pretence, and the Court detects 
the falsehood, from all the evidence, of the character which he 
pretends to assume, I think it is not very consistent with law 
or justice that he should then be entitled to turn round and 
Bay^ ** I played the rogue — I tried to persuade you I was a Dane, 
but I am in reality a Russian; give me the benefit of that 
Order in Council which I should have been entitled to if I 
bad acted as an honest man.'' 

Proctors; for the seizor. The Admiralty Proctor; for the 
claimant, Glennie. 

(a) Johann Chriitoph^ ante, p. 5. 

Teb High 

^ COUBT Of 

ASMIBAliTT. 

THE '* SWANLAND." Feb. is. 17.20. 

X HIS was a suit promoted by the owners of the steamship Alteration of 
« Jupiter," against the steamship ** Swanland," to recover for K^**^ 
a total loss, resulting from a collirion between them in the evidence, and 
Humber, about 3 A.M, of the 17th of August 1864. SS^t^ 

On the libel being brought in. Dr. Bayford prayed the Court before the 
to allow the evidence in the case to be taken mvd voce, where- ^^J^^ 
upon the Judge expressed himself to the same effect as he had Two steamen 
done when a similar application was made in the case of FyUr ^e^um^rT 
V. Fyler (6), in the Consistory Court. Accordingly, the plead- the A. c^ges 
inga were completed before any evidence was taken» all the wit- improperly 
nesses were examined mvd voce in open Court, and one counsel S"^'^^* 
only on each side addressed the Court. A«'8 lights 

The Ubel on behalf of the « Jupiter" pleaded, ititer alia, that ^^^^^"^ 
in pursuance of the Admiralty regulations, three lights were atatate, and 
placed, &C., all of whidi were burning brightly from the time mSj^ Uto^ 
when so placed, and up to the collision. be a yessel at 

Upon this point the *< Swanland " joined issue^ and pleaded ^t he was 
that the lights carried by the '* Jupiter " on the said occasion t^^^^^'e right 

^ ^ ^ xa starboard- 

(a) AnU^ p. 69. ^J§^ lo blame; 

A. for not 
having hb lights baming brightljri B. for starboarding at all, whedier misled bv A.'s lights 
arnot. 
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were, and are not, and never were, from the time they were first 
placed on board the said vessel such lights as are required by 
the regulations issued by the Commissioners of the Admiralty 
in pursuance of the 14 & 15 Vict. c. 79., and could not in any 
weather be seen at a quarter of the required distance ; that at 
the time of the collision, the masthead light of the '* Jupiter " 
was not visible at a greater distance than about a quarter of a 
mile, and that neither of the other two lights was visible at a 
greater distance than about 200 yards, &c. 

It was admitted that the ** Swanland " starboarded her helm, 
which she justified on the ground that she was misled by the 
light of the ^^ Jupiter '' into the belief that she was a vessel at 
anchor. 

Dr. Addams and Dr. Ttoiss appeared for the ** Jupiter ; " The 
Admiralty Advocate and Dr. Baj/ford for the '^ Swanland." 

Db. Lushikgton, addressing the Trinity Masters (a) ; 
Gentlemen, though several years have elapsed since an Act of 
Parliament was passed authorizing this Court to proceed by 
vivd voce evidence, this is the first instance in which the attempt 
has been made so to examine all the witnesses. I am satisfied, 
after having heard the evidence of the witnesses who have been 
examined at the bar, that a considerable advantage arises from 
the opportunity of seeing the witnesses, of forming your opinion 
of the degree of credibility which ought to be attached to the 
testimony of each. 

It now becomes my duty to make some observations to yon 
upon the evidence. I do not purpose to go through the whole 
of the evidence in the same manner in which a Judge at Nisi 
Prius would sum up the evidence of the jury ; and that for 
obvious reasons, — first, because I am addressing two gentlemen 
who are more conversant with the subject than I could possibly 
be, who have paid great attention to the whole of the evidence, 
and who would think that the mere detailing the evidence 
would confer no benefit on them, and would not enable them 
to give a better opinion. At the same time I am placed in a 
very peculiar position. When a Common Law Judge has 
summed up the case to the jury, his duty is discharged ; the 
jury give their verdict. But, unfortunately for me, I have not 
only to state the evidence to you, but whatever decision or 
opinion you may give to me, to that opinion I must be an 
assenting party, in order to found a judicial decision thereon. 
I will observe, however, that if, in the performance of this duty. 


(a) Captain Ellerby and Captain Redman. 
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it should happen that I omit any facts which may appear to the , ^^^* , 
counsel of importance, I shall very readily attend to any sug- Thb High 
gestion that counsel on either side may make, and shall endea- ^^^^ ^' 
vour to supply that deficiency. ».-.. 

Here, then, are two steamers, one quitting the port of Hull, Thb 
the other entering it. The Act of Parliament in such a case 
steps in, and says that you shall, under such circumstances, fn^^^^^' 
each carry certain lights of given capacity and burning brightly applied to the 
at the time ; that you shall each keep as near as practicable to ^^'^ 
the starboard side of the midchannel ; and that if meeting an- 
other vessel with a probability of collision, each shall port her 
helm. These are universal rules, not the rules of navigation, but 
they are what the Legislature has chosen in its wisdom to direct, 
and what we must obey, whatever may be the consequences. 

Now, to come a little closer to the circumstances of this case. The main 
the main question is, whether, at the tune of the collision, the ^'^^her the 
" Jupiter" was provided with such lights as are required by the "Jupiter "was 
statute. The proof of the affirmative lies upon the owners of the Ughts^^ 
the " Jupiter." By section 28. of the Act, the onus probandi is '«q«ired by 
thrown upon the vessel proceeding in the case — wherever there whether thej 
are not proper lights — to show that there were circumstances v ^"^l^^™/"^ 
that justified her in not having them ; and — wherever steamers the time of 
do not put their helms to port as prescribed by the Act -^ to ^^ co^^^ion- 
show that some incidental circumstances rendered it impossible 
to comply with that direction. The onus probandi is also thrown The onus pro- 
upon the plaintiff for other reasons ; first, because he alleges the 5?"^? j ®*?" >» 
affirmative; secondly, because the state of the lamps, their 
original condition and construction, and their state at the time 
of the collision, are matters peculiarly within his knowledge ; and 
it is a maxim and rule of law, which may be, and has been in well- 
known cases carried to the very greatest extreme, that the burden 
of proof should, under all circumstances, be thrown on those who 
have a peculiar knowledge of the subject, and peculiar means of 
proving it, whicU do not belong to the other party. In this 
particular case there is another reason; the plea given in on 
behalf of the ^* Jupiter " expressly states that she was sailing 
with proper lights, which were burning brightly at the time of 
the collision. The plea, therefore, undertakes to prove the fact. 
We must consider whether these matters are proved. 

It is perfectly true that in the defence which has been given 
in, the principal ground is that the lights of the '^ Jupiter " were 
not those required by the regulations of the Act of Parliament, 
and could not in any weather be seen at one quarter of the dis- 
tance required; that the masthead light was not visible at a 
greater distance than a quarter of a mile, and that neither of 
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the aide lights was viaible at a greater distance than about 200 
yards. In point of fact, the plea states that the lamps were so 
oonstnicted that they never could throw the light to the dis- 
tance required by the statute, and, at the time of the coUieion, 
could only be seen at a very short distance, and that, instead of 
burning brightly, they were burning dimly. 

I will now state as clearly as I can the questions which we 
haye to discuss. Assuming — but only for the purpose of 
putting the proposition — that you should be of opinion that the 
'* Jupiter " was not proyided with proper lamps, then the next 
question will be, whether the collision was occasioned by the 
want of proper lights. If you should be of opinion that it was 
,so occasioned, then, according to the statute, the owners of the 
" Jupiter ^ cannot recoyer, eyen though the ** Swanland ^ was in 
any respect to blame. If the ''Jupiter'' had not the proper 
lights, but that deficiency was not the occasion of the collision 
at all, she may recoyer — I do not say the whole of the damage 
— but slie may recoyer, because what the statute has done is 
to inflict a penalty of 50/. upon the master for disregarding its 
enactment. In truth and fact, the operation of the statute was 
neyer perceiyed. In a case tried at Common Law the statute would 
haye no effect whatever, because the owners of a vessel at all 
wrong never can recover ; but here we proceed on different prin- 
ciples, and if both parties are wrong, the damage will be divided ; 
each shall pay one half. That is the law of Admiralty Courts 
here and in Scotland, and it was affirmed, thirty years ago, in 
the House of Lords, (a) 


(a) Hay v. Le Neve, 2 Shaw, Sc. 
Ap. Ca. 395., where the law was fully 
discussed, and all the authorities 
cited. Lord Oiffard, in addressing 
the House of Lords, said he had been 
furnished by Lord StoweU with a 
note of a case in which he and Sir 
John Nichoi were counsel, in 1789 — 
thQ ""Petersfield'* against the '' Judith 
Randolph, in which Sir James Mar- 
riott (assisted by Trinity Masters), 
** pronounced that both ships were in 
fault, and that the 'Judith Ran- 
dolph* was most in faidt; and de- 
creed that the whole damage sus- 
tained by the owners of the ship 
* Petersfield * and her carffo, whicn 
was sunk and lost, as weU as the 
230/. damages and expenses given 
against the slup * Petersfield, and 
the costs of suit here on both sides, 
be borne equally by the parties in 
this suit.** '* So that,** said Lord 


Oifford, '* thb case shows most 
clearl^r that mj Lord StoweU was 
riffht in ^one of the cases ^ to which 
I have referred, in saying thb was 
the ancient rule of the Admiralty.*' 
Again, ^ I apprehend that what 
was laid down in the case of the 
<^ Woodrop-^Sims;' b establbhed to 
the law of the Court of Admiralty, 
and has beei^ acted upon, by the 
Court ; and, my Lords, I have the 
less difficulty in asking your Lord- 
ships to come to a decbion of equally 
apportioninff the loss in thb case; for 
your Lordships most hare seen, I 
think, that it would be extremely 
difficult in thb case to bahmce the 
degree of n^ligenoe in the one and 
the other. 1 think they were, per- 
haps, equally culpable; and I have 
no difficulty, therefore, in recom- 
mending to your Lordships to apply 
the judgment of Sir James Marriott, 


» The " Woodrop-^Sims;' 2 Dod. 84. The « Lord MelviUe,'' Adm. 
Court, 181 6,— not reported. 
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A third question, however, may arifle : Waa the " Swanland '* ^ ^855. 

to blame for the collision in any way ? 'P,a High 

Let us now consider the evidence upon the first question, — Court of 

whether, on the night of the collision, the ** Jupiter ** was carry- 

iug proper lights. What is the nature of the proof to be re- The 

quired ? I apprehend there are two things necessary, — first, "Swamlahd.* 

that the lamjps should be of the capacity required by the statute, Summng-up. 

by which I mean capability and power ; secondly, that they what is the 

were burning brightly at the time. It does not appear to me ^^!ct^to^the 

to appertain to this question, though witnesses have been pro- ••Japiter's" 

duced upon the point, what was the state of the lights at other ^'^^^ ^ 
times, and certainly it does not signify, in the slightest degree, 
what were the lights on board other vessels belonging to the 
same owners. 

[The learned Judge having carefully summed up the evidence 
upon the point, continued.] 

Now, the case of the '' Swanland," «s I understand it, look- " SwanlandV 

case* 

ing at the pleadings, and the argument of counsel, is to this 
effect : that no light was visible from the ^ Jupiter," but the 
white light ; that they were thereby justified in believing her 
to be a vessel riding at anchor, and that in that belief they were 
right in starboarding their helm. 

It is not unimportant, looking at the state of the mornings Important to 
and the place where the vessels were, to consider how far off far off the 
they ought to have seen each other, and at what distance they 5J^,J^ or* 
actually did so. It is important for two reasons ; first, the dis- did see each 
tance at which they were seen is some evidence of a good look- ^^ ^^' 
out or a bad one ; secondly, the mere discovery of a white light 
only, does not, in all cases, though, perhaps, it may in this, jus- 
tify the conclusion that it proceeded from a vessel at anchor. I 
apprehend a white light is much more powerful than the side 
lights, and the former may be seen when the latter are no( 
visible ; therefore, it is unsafe to lay down the rule, that because 
the one is seen and not the other, the vessel must be at anchor. 
As to the distance at which the two vessels respectively saw 
each other, there is, as might be expected, much discrepancy in 
the evidence ; but it appears to me on the whole, that it was 
an extraordinarily short distance. A great deal was said as to 
the " Swanland " not being able to see the " Jupiter " in con- 
sequence of the town lying behind, and the smoke of the fur- 
naces. The evidence given as to the smoke of the furnaces 

in thecaseofthe'Judiih Randolph.* found to have occurred. It might 

If your Lordships were to take an j be extremely difficult to regulate the 

other rule, one cannot conceive any quantum of neglect on the one side 

mode of properly apportioning the and the other, and to apportion the 

I068 which the Court of Session hare damages by any other rule.** 
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The High 

Court of 

Admibaltt. 

The 

•* swamland." 

Summtng-up, 

The evidence 
is conflicting, 
but less so 
than it fre- 
quently is 
in written 
depositions. 


The best con- 
clusion will be 
drawn from 
the admitted 
facts. 


Judgmeni> 


Both vessels 
to blame, and 
the damage 
to be divided. 


surprises me, but you will form your own opinion as to whether 
it is deserving of great weight or not. 

The evidence from on board the ^' Swanland " is in substance 
brought for the purpose of establishing two points : first, that 
she had a good look-out ; and secondly, that the lights of the 
" Jupiter " burned so badly that they were justified in believ- 
ing her to be a vessel at anchor, and in starboarding their helm. 
Twelve witnesses depose to both these facts. The evidence is 
very conflicting ; but I see no reason to impute to the witnesses 
on either side any deliberate intention to forswear themselves. 
No doubt, on both sides, the witnesses have a considerable bias ; 
we meet with it every day. There is less flagrant contradiction 
in this viva voce evidence than you, Gentlemen, have had the 
misfortune to witness on many occasions, when the evidence has 
been on paper. 

The safest guide to any conclusion is to take admitted facts. 
The facts beyond all doubt are, that it was a fine dear morning, 
that the "Jupiter" was discovered at a comparatively short 
distance, and that the ^* Swanland " starboarded her helm. You 
are intimately acquainted with the locality, and know the state 
of the Humber under any circumstances that could occur. 
We will now adjourn, if you please, and take these facts into 
consideration. 

After conference with the Trinity Masters, 

Dr. Lushington said ; We have come to the following con- 
clusions : — We think that the lamps of the ^* Jupiter * were of 
the proper construction and power, but that it is not proved to 
our satisfaction that they were burning brightly and properly at 
the time of the collision^ though, at the same time, we do not 
think that any deficiency of the lamps occasioned the collision ; 
we are also of opinion that whatever was the state of the lamps 
of the *^ Jupiter,'* the " Swanland '' was to blame for starboard- 
ing her helm, and that the collision was thereby occasioned. 

Both parties are, therefore, to blame, and the damage must be 
divided. 

Proctors: for the "Jupiter," Coote; for the '^Swanland, 
Gostling, 
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THE « FRANCISKA.*' Mechelsen. 1S5^5.^ 

Bloekade is a high* act of sovereigntj, and cannot be imposed by a com- PjjiJ^^Jrx. 

mander unless invested with authority for the purpose, p. 115. j^^ 2o i854.' 

On distant stations he is presumed to be so invested ; in Europe it may be Jan, 27. 1855. 
different, ibid. 

Subsequent adoption by his own GU)yernment legitimates the acts of a 
commander, p. 116. 

It IS necessary to the due maintenance of a blockade that ingress and 
^ress cannot take place without imminent risk of capture, p. 120. 

The testimony of a commander-in-chief is the best, and sometimes con-> 
dnsive evidence, as to the sufficienoy of the blockading force, ibid. 

The legality of a blockade is not affected by the distance of the block- 
ading force, which may be at any distance convenient for closing the port 
blockaded, pp. 122—4. 

A blockading squadron would invalidate the blockade by capriciously 
permitting ingress or ^ress, p. 126. 

And by an unjustifiable absence from the locality, p. 129. 

A blockade having been recently established, neutrals may come out with 
a cargo laden before the blockade or in ballast, p. 127. 

Occasional elusion of the blockading force does not invalidate the block- 
ade; it is violation, but not invalidation, p. 130. 

A blockade de facto needs no notification, p. 131. 

The subsequent publication of a Gazette cannot affect the legality of a 
blockade de/acto previously established, ibid. 

Early notification is desirable, but not essential to the validity of a block- 
ade <fe/acto, p. 133. 

In interpreting documents relaxing belligerent right, the most liberal 
construction should be adopted, p. 134. 

One belligerent cannot concede to another, nor assume to himself, a privi- 
lege of commerce prohibited to neutrals, p. 135. 

A grant of licenses which might have such an effect would invalidate a 
blockade, p. 136. 

The acts of a subordinate officer cannot affect the character of a blockade, 
though an individual, chumant might plead such acts as his own special 
justification, p. 137. 

Notice to neutrals of a blockade de facto is indispensably necessary, but 
whatever brings it credibly to their knowledge is sufficient, p. 139. 

Unless the blockade is notorious, individual warning is requisite. Know- 
ledge is presumed from notoriety, ibid. 

Notoriety precludes neutrals from approaching the port on any pretence 
whatever, p. 141. 

Knowledge of the blockade, and not the mode in which such knowledge 
was communicated, justifies capture, ibid. 

The Prize Court receives every kind of evidence unfettered by the muni- 
cipal law of evidence, ibid. 

Neutrals are bound to muke inquiry, and cannot plead ignorance which is 
wilful, p. 145. 

The blockades of Riga and the coast of Courland was sufficiently notorious 
to throw the omu of provmg his ignorance on the neutral merchant in each 
case, ibid. 

E. & A. — VOL. II. I 
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Ignorance for which the neutral Government is reaponnble is no exciue to 
the indlvidnal, p. 155. 

When the blockade la notorious, and no spedal ignorance proved, the ship 
mnst be condemned, p. 156. 

The treaties with Sweden of 1661, and with Denmark of 1670, confer 
some specific privilege npon those oonntriea, and remain unrevoked, p. 155. 

Bevocation of one treaty by another can only be inferred when the two 
cannot reasonably coexist, p. 148. 

The interpretation of treaties belongs to the Court of Admiralty, but their 
variation to the Grovemment, p. 151. 

A treaty conferring on one neutral a right to trade with blockaded ports 
would be unjust to other neutrals, and violate the Law of Nations, pp .151—4. 

The restrictions of blockade are justified only by necessity, which applies 
to all neutrals equally, ibid. 

1 HIS was the first of a class of oases luising out of the 
blockade in the Baltic. 

The ^* Franciska" sailed in March 1854, under Danish co- 
lours, from Tarragona, in Spain, with a cargo of wine and salt, 
bound to Elonore for orders, and having arrived there, pro* 
oeeded on the 14th of May towards Riga. On the 22nd she 
was captured by her Majesty's ship ** Cruizer,** about ten miles 
E. S. E. of Lyser Ort, on the ground of an intention to violate 
the blockade of Riga. 

A claim was given in on behalf of Mr. J. P. Arboe, of Copen- 
hagen, the owner of the vessel, for her restitution. It was 
alleged that the master had orders to proceed to Riga if it toas 
not in a state of blockade ; that to ascertain whether it was so or 
not, he made inquiries at Copenhagen, and also of her Majesty's 
ship '^ Rosamond," but without effect ; and that on descrying 
the *'Cruizer," he made sail towards her with a view of 
making the same inquiry. 

The Court had allowed further proof to be brought in in this 
and the other blockade cases, and decided to hear the arguments 
in all before deciding any. The arguments occupied many days, 
but as they were noticed seriatim in the course of the judgment, 
it is not thought necessary to give them separately. 

The QueefCs Advocate, The Admiralty Advocate, Dr. Jenner, 
and Dr. Deane, appeared in the different cases, for the captors; 
and Dr. Addams and Dr. Twiss for the claimants. 


Judgment 
Jan, 27. 

The Judgment 
of the Goturt 
will rest en- 
tirely upon 
the principles 
laid down by 
^ '^rd Stoiaeli. 


Dr. LusniNGTON. In the judgment I am about to pro- 
nounce upon the question relating to blockades in the Baltic, it 
will be my earnest endeavour to found my decision upon the 
principles laid down by Lord StoweU in the numerous cases 
which it fell to his lot to determine, and, in adducing reasons 
for the conclusions to which I may come, I shall be anxious to 
resort to none which would not be in strict conformity with 
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the principles forming the foundation of those great judgments, , ^^^^' , 
—judgments which have been the delight and admiration of the Adhibaltt 
world ; and I adopt those principles and reasons not solely on Pb ict Cqo bt. 
account of their authority or intrinedc merit, nor because the r^^, 
decisions of the Court of Admiralty were, with scarcely an "Fbahchka." 
exception, upheld by the Court of Appeal, and, more espe- Judgment 
ciaDy, were sanctioned by that most eminent Judge, Sir William 
Granty but also because, so far as I know« ihey were adopted as a 
part of the Law of Nations by the most celebrated jurisprudents 
in the United States. Indeed, I am content to take the law ^^j^^^U 
of blockade in the words of Chancellor Kent (a) I do not stated by 
read these passages, because they are familiar to all, but I ^^^^^ 
repeat that they contain the doctrine by which I intend to be 
guided. 

I purpose, in the first instance, to address myself to the '^«^®"^ 
general questions, which may, possibly, affect all or most of gider general 
the cases ; having disposed of them, I shall then, so far as may S^^^^^^e^' 
be necessary, consider each particular case, and what distinc- -whole class of 
tions ought to be made. ^^**^ 

Assuming, for the moment only, that certain blockades were ^^"^^ 
established or attempted to be established by Sir Charles Na- i^ apier in- 
pier in the Baltic, the first question which has been raised is, ''*!^^^^ 
whether Sir Charles Napier was invested with adequate autho- establish 
rity to establish blockades in those seas. blockades? 

What is the law? Lord Stowell states it in' the " Henrick Blockade a 
and Maria " (b) and in the " Rolla " ((?), where he says, a de- govereTgiity 
claration of blockade is a high act of sovereignty. The doctrine 
is this, that it appertains to the Grovernment of a belligerent 
country to declare blockade ; that no commander, of his own 
authority, can declare a blockade ; he must be directly or indi- 
rectly empowered by his Government so to do by adequate 
instructions according to the circumstances of the case. It is On distant 
not necessary for a commander on a distant station to have a ^^ers^Se" 
special authority to impose a particular blockade. He must be supposed to 
supposed to carry witli him such a portion of the sovereign Swa sSficient 
authority as may be necessary to provide for the exi^nces of authority for 
the service. With respect to stations in Europe it may be ®P"P® 
different. 

In ail this I fully concur, and it comes to this, that Sir There is no 
Charles Napier, in order to declare a valid blockade, must have c?Napiei^ 
bad adequate instructions from his own Governndent. These instructwns, 
instructions are not before the Court, and why? Because, claimants 
when the objection was first taken, and afterwards, when re- J^^J^^^® 
peated, I offered to cause a letter to be written to the Admi" 

(a) 1 Kent's Com. § 7. p. 145. (5) 1 Bob. 148. (c) 6 Bob. d65. 

X2 
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' . ralty requesting to be informed how far the instructions given 

Adhiraltt .to Sir Charles Napier authorized the imposition of blockades (a)y 

^ ^^ ° ^^' and this oflfer was not accepted. I must say that the objection 

Thb comes with a bad grace from the claimants^ who^ if doubts 

"Fhanciska." thejQ were, had an opportunity of haying them cleared up by 

Judgment the most competent authority. 
Bat there is But apart from any such information, I am of opinion that 

hadsofficient ^^^ Court has satis&ctory proof that the blockades imposed by 
authority. giy (J. Napier were imposed by competent authority. 

Sabsequent In the case of the " RoUa,^ Lord Stawell distinctly lays down 

the ^o™ Go- *^® doctrine that the adoption by the Home Government X)f an 
vemmentle- enterprise which included blockades, though originally under- 
acts ofTcom- ^^^^ without appropriate instructions for that particular pur- 
mander. pose, would have the effect of legitimating all the acts done by 

the commander, so far, at least, as the subjects of other countries 

are concerned; and on that principle he affirmed the blockade 

of Monte Video. 

The Gazettet There is conclusive evidence in this case that her Majesty's 

adoptira^of Government not only adopted all that Sir Charles Napier had 

Sir c. Napier'i done, but that those acts were done by virtue of due authority 

previously conveyed. The Gtzzettes (b) of June 16., July 12., 

(a) Dr. TwUs submitted that that authority, or subsequent confinna- 
would not affect the question, which tion by his own €U>Temment, might 
was, whether, by the Law of Nations, legitimate a commander*s acts as 
neutrals were bound to conclude, between himself and them, but not 
without notice, that Sir Charles Na- as respects neutrals. 

pier had such authority; that such 

(b) Numb. 21562. 1855. 
THE LONDON GAZETTE. — PUBLISHED BY AUTHORITY. 

Fbidat, Juke 16. 1854. 
Foreign Office^ June 16. 1854. 

*' It is hereby notified, that a communication has been received by the 
'^ Lords Commissioners of the Admiralty, from Vice- Admiral Sir Charles 
^' Napier, commanding her Majesty*s naval forces in the Baltic, dated 
'^ Hango Bay, 28/A May^ 1854, informing their Lordships that the ports of 
*•*• Libau ana Windau, on the coast of Courland, and other ports, roads, 
'* havens, or creeks, from lat. 55^ 53' north, to as far north as Cape Dager 
** Ort, including the ports of Biga, Pemau, and all other ports, roi^ 
*< havens, or creeks in the Gulf of Aiga were then in a state of blockade by 
** a competent force : " 

" That all ports, roads, havens, or creeks, eastward from Cape Di^er 
" Ort, including Hapsal, Wormso Island, Port Baltic, Bevel, and other 
*' intermediate ports on the coast of Esthonia, as far as Ekholm Light 
*' [situated in Ut. 59° 43' north, lox^tude 25^ 48' east] ; and from thence 
*' in a northwest direction as far as Helsingfors and Sveabon?, on the coast 
** of Finland ; continidng westward. Bard Sound, Hango Head, Oro, and 
'^ Abo, including the Aland Archipelago and intermediate ports ; from thence 
*' north, includmg Nystad, Biorneborg, Chrlstinestadt, Yasa, Walsrund 
*' Islands, Little Carleby, lacobstad, Great Carleby, Lahts, Ealawki, 
/< Brahestad, Uleaborg, E!arle Island, Tio, G^stila, Tornea, Ned. Tomea, 
^ [situated in lat. (about) 65<' 5(/ north, lon^^tude 24« 15' east,] and all in- 
^' termediate Bussian ports, roads, havens^ and creeks intheGiuf of Botimia, 
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and August 11. all distinctly recognizej adopt, and enforce the 
measures of blockade instituted by Sir Charles Napier. That 


and were then in a state 


** and all the before-mentioned ports and places, are 
" of strict blockade by a competent force. 

** And it is hereby further notified that all the measares authorized by 
" the laws of nations and the respective treaties '.between her Majesty and 
^ the different neutral powers, will be adopted and executed with res(>ectto 
*< all vessels which may attempt to violate the said blockade." 


Numb. 21571. 


2189. 
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Supplement to the ^ London Gazette " of Tuesday the II th of 

July. — Published by Authority. 

WsDKBSDAT, July 12. 1854. 

Fore^ Office^ July 12. 1854. 

" It is hereby notified, that the Lords Commissioners of the Admiralty 
have been informed by "Vice- Admiral Sir Charles Napier, K.C.B., com- 
manding her Majesty*s naval forces in the Baltic, that, on and from the 
2Gth of June last, a strict and effective blockade was actually established 
bv the combined fleets of her Majesty and of his Imperial Majesty the 
Emperor of the French, of the various ports in the Gulf of Fmland as 
hereafter specified ; that is to say : The whole of the ports in the Gulf of 
Finland to the eastward of Helsingfors and Sweaborg, on the Finland 
shore, including Borgo, Lovisa, Pythis, Frederikshamn, Werolax Bay, 
Yiborg, Biorko Sound, and all intermediate ports, roads, havens, and 
creeks, to Cape Lubovki, in lat. 60^ 5' north, and loug. 29'' 56' east." 

^ fSrom Cape Lubovki the line of blockade crosses to Tolboukin Light, 
immediately off Cronstadt, then across southward to off the town of Borki, 
in the provmce of Saint Petersburgh, in lat. 59^ 57' north, long. 29^ 28' 
east.** 

^ That a complete blockade of Cronstadt and Saint Petersburgh has 
been effected by the combined fleets, which anchored off Cronstadt on the 
2eth instant 

*' Proceeding westward, the line of blockade extends from Borki to 
Earavalda Island, thence to Dolgoi Ness, and from Dolgoi Ness to Kol- 
genpia Point, which indudes the Bight of Eoporia, from thence to Kour- 
gouio Point, which includes Louga Bay, then the river Narva, and the 
whole coast of Esthonia and adjacent islands to KV^'^l"" Light, situated in 
lat. 59** 43' north, bng. 25' 48^ east." 

'* And it is hereby further notified, that all the measures authorized by 
the laws of nations, and the respective treaties between her Majesty and 
the different neutral powers, will be adopted and executed with respect to 
all vessels which may attempt to violate the said blockade.** 


Numb. 21582. 


2507. 


1855. 

' . ' 

Admibaltt 
puze coubt. 

The 

** FaANdSKA.'* 

Judgment. 


Supplement to the '^London Gazette'' of Friday, the llth of 
August. — Published by Authority.^ 

MoHDATy August 14. 1854. 
Foreign Office, August 11. 1854. 

" With reference to the notifications of blockades of certain Russian 
*' ports in the Baltic Sea, published in the Gazettes of the leth of June last 
** and of the l2thof Jtdtf last, it is hereby notified that the Lords Commis- 
** sionera of the Admiralty have received further information from Yice- 


^ These cases were heard on the supplement on the 14^A was strongly 
admission of claim on the \5th of commented upon by counsel. 
August. The publication of this 

I 3 
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, ^^^^' . is more than enough to dispose of this objection ; besides^ this 
Admibaltt Court cannot pronounce itself ignorant of what all the world 
Pb ize Co ubt. i^QQ^g^ yj^,, that one of the primary objects of the great arma- 


Thb 

" F&ANCISKA. " 

Judgment 



*' Mertslet, Esq., British Vice-Consul at Memd, rdatiii^ to such blockades, 
*' which information is as follows : viz^ Sir Charles Napier states, that 

** * On and from the I7th of April kut, all Russian ports, roads, har- 
" hours, and creeks, from kt. 65^ 53' 0" N., long. 21° 8' 0" E., to Cape 
" Dagcr Ort, in lat. 58*^ 55' 0" N^ long. 22* 5' O'^E., including especially 
'* the ports of Libau, Windau, Riga, and Pemau, were placed in a state of 
" strict blockade bj a competent force of her Majesty's snips.'* 

'* On and from the 26th of April lut the Russian ports of Helsingfors 
*' and Sweaborg, and all Russian ports, roads, havens, and creeks to the 
'* westward of Helsingfors, as far as Hango Head, in lat. 59° 48' 0"' N., 
'' long. 22° 53' C' E., were in like manner blockaded." 

*^ On and from the 20th of Ma^ hut the Russian ports of Hafsal, 
^ Warmso Islands, Port Baltic, Revel, and all Russian ports, roads, havens, 
** and creeks on the coast of Esi^onia, from Cape Dager Ort to Ekholm Light 
" (situate in lat. 59° 43' 0" N., and long. 25* 48' 0^ E.), were placed in a 
** state of strict blockade by a competent force of her Majesty's ships.** 

^ On and from the 26th of June lasty tiie Russian porta of AgiS, the 
^ islands of Oro Onto, and the Aland Archipelago, Nystad, Bjomeborg, 
** Chiistinestad, Wasa, the Walgrund Islands, New Carleby, Jacobetad, Old 
'^ Carleby, Lohto, Kalajoki, Brahestad, Uleaborg, Carlon Island, Jjo, Grestila, 
*' Kemie, and all Russian ports, roads, havens, and creeks, from Haogo 
" Head, in lat. 59° 48' (/' N., long. 22° 58' 0" E., to Ned Tomea (include^, 
*' situate at the head of the Gulf of Bothnia, in lat. (about) 65° 50" 0" N., 
^^ long. 24° 15' (/' E., were nlaced in a state of strict blockade, by a com- 
** petent force of the allied fleets." 

*^ On being joined by the French squadron, in the Gulf of Finland, on 
^^ the l^th June^ the duties of blockading in the Ghil^ and elsewhere, were 
** henceforward conjointly carried into ^ect.** ' 

(1.) 

^ Copy of an Official Communication from Captain Key, "RJSl^ of 
^ her Maje8ty*s ship ' Amphion,' to W. J. Hertslet, Esq., 
** British Vice* Consul at Memel." 

^ Her Mc^eeiy^s ship^ ' Amphion, Memel Roads, 

" Mdv 12. 1854.'* 

*' I have the honour to request you will inform her Britannic Majesty^s 
«* consuls at Riga, Libau, and Windau, that those ports are now strictly 
'^ blockaded, and that any vessel leaving them, after the 15th ofMaUy with a 
" cargo, or part of a cargo, on board, will be detuned and sent to England 
*^ oo: France for condemnation." 

'^ This information is to be publicly made known at those ports." 

'' (Signed) *' A. Coopbb Key, 

'* Captain and Senior Officer." 
** TT. J. Hertslet, Esq., 

«' British Vice- Consul^ Memdr 

(2.) 

<« Coj^ of an Official Communication from W. J. Hertslet, Esq., 
** British Yice-Consul at Memel, to Captain Key, R.N., her 
*^ Majesty's ship * Amphion.' " 

'' British Vice-Consulate, Memd, 
"/line 8. -1854." 
" Sib, 
*^ I have the honour to inform you, that immediately on receipt of your 
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ment entrusted to Sir Charles Napier was the institution of , ^^^* . 
blockades against the coasts and towns of Russia. This Court Apuiraltt 
has uniformly acted upon such notoriety^ and has never deemed ^M g^ Cqu bt. 

The 
^^etter of 12th May, which I recdyed on the same day, I communicated ** Fbakgis&a." 
'* the contents of that letter to r j s 

" Mr. Grider, Hanoverian Consul at MemeL" JudffmenL 

^ Mr. Schiller, Swedish and Norw^ian Consul at MemeL** 

'^ Mr. Schroder Sund, Danish.Consm at Memel/' 

'* Mr. Hoefbnann, for Holland, Consul at Memd, and likewise to a 
** number of merchants on the Exchange of thb town, and to several Riga 
^ and Libau merchants who were there. 

^ 1 likewise informed his Excellency Lord Bloomfield, that I had com- 
"^ municated the subject of your letter to the Consuls of Neutral Powers at 
«* MemeL" 

** (Signed) «* W. J. HaaTSLBT." 

'* dgfkdn Cooper JBueu^ 

'' Memel BoaMead.'* 

(80 

*^ Copy of an Official Report from Captain Key, R.N., her Maiesty's 
'^ship ^ Amphion,* to Vice- Admiral Sir Charles Napier.' 

" • AmphUm; off Windau, 
^ June 14. 1854. 
"Snr, 

**• Her Majesty^s ship under my orders having detained several vessels 
** belon^g to neutral nations for attempting to violate the blockade 
*' estabbshed on this coast, and sent tiiem to England for legal adjudication, 
^' in accordance with Articles 9. and 10. of the Admiralty instructions on 
'^ the subject, I have the honour to report, for your information, the cir-> 
'^ cumstances under which the said vessels have lieen captured, the manner 
^ in which the blockade has been carried out, and other points which may 
''*' be of importance to the Court of Admiralty commissioned to take cog- 
'' nizance of this question.** 

**" Three points must be proved to condemn these vesseb as lawful 
" prizes : — 

^ 1st. That an effective blockade has been established.** 

*^ 2nd. That the vessehi detuned attempted to violate this blockade.'* 

**' 3rd. That they were aware of its existence.** 

" Regarding the first point, I have the honour to inform vou that 
'' since May 9th, when I was first entrusted with the blockade of this coast 
^^ (at which time I found her Majesty*s ships * Conflict* and 'Cruizer,* 
*'*' on the station, which vessels had been blockading since April 20th) two 
^ ships have been ordered to cruize off the entrance of the Gulf of Riga, 
^^ a passage limited by the shoals to a breadth of three miles, this entrance 
'^ has never been left without one vessel. Two other ships have been con- 
^* tinually passing between Windau and Memel within sight of the coast.** 

^ No doubt, in a few instances, vessels have succeeded in evading the 
** cruizers under cover of the night and the foss, which have been so pre- 
** valent, that the number of vessels boarded is of itself a proof that vigilance 
*' has been exercised.** 

^' The second point is readily ascertuned, by a reference to the definition 
'* which has been sent in each vessel by the Captain of the ships detaining 
^ her, in which the locality, tiie course tiie vessel was steering, and the direc- 
" tion of the wind are stated.** 

*' With respect to the third point, the knowledge of the blockade, great 
^' care' has been necessary to prevent injury to innocent vessels. The cap- 
" tured vessels come under two heads, — those attempting to enter the 
'^ blockaded ports, and those leaving them. As regards the former, the 
^ captains of her Majesty's ships received orders, that if the slightest rea- 
''*' sonable doubt existed as to the captain or the owner of the vessel being 
" informed of the blockade, she was to be sent away wiili a notification to that 
*( effect on his papers.*' 

^ Under these orders, 154 vessels have been warned off since April 20th, 

i4 
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^^^^' , itself under the necessity of asking for strict proof of that which 

Admiiialtt no one reasonably doubted. 

Pb izb Co urt. j pronounce that this objection is wholly untenable. 

rpHE II- The next questions have reference only to the blockade 

"Fbawciska.'* of Kiga^ Windau, and Libau, and therefore my observations 

Judgment. ^iU at present be confined to the blockade of those places ; or, 

Qaestion — perhaps it may be said^ to the coasts of Courland. 

Was the force It was objected that the force destined to perform this service 

quSteto main^ ^^ inadequate to maintain the blockade. This is a question 

tain the block- distinct from the due maintenance of the blockade; and I 

ade? 

intend to consider them as separate matters. 
Due mainte* J ^^^d not now state with perfect accuracy what is a legal 

blockade is maintenance of a blockade. As a general description^ the 
Il^*^J!i^*^- places asserted to be blockaded must be watched by a force 

ana egress are * ^ ^ •' ^ 

dangerous. sufficient to render the egress or ingress dangerous ;. or^ in other 

words, save under peculiar circumstances, as fogs, violent 
winds, and some necessary absences, the force must be sufficient 
to render the capture of vessels attempting to go in or come 
out most probable. 

Is it proved, by satisfactory evidence, that, on the present 
occasion, the force appointed for the duty was competent to the 
performance of it ? 
As to the suffi- That the testimony of the commander on the station is ad- 
ciency of Ae missible evidence for such purpose, there is an authority to 
evidence is which, even if my own opinion differed therefrom, I am bound 
coroiminSer-in- ^ ^efer, — the judgment in the Court of Appeal pronounced 
chief. by Sir fK Grant in the " Nancy. ^ {a) But the authority of that 

case goes much further ; for the opinion of the commander-in- 
chief on the station, that the force employed was adequate to 

'' although nearly all of them passed through the Sound, communicatiiig at 
" Elsinore, which scarcelj allows a doubt to exist of their knowledge or the 
*^ blockade. Nevertheless, I deemed it my duty to show as much leniency 
'^ ta neutrals as was compatible with the interests of the Allied Powers. 
** Four vessels only have been detained for attempting to enter the ports. 
" Two of these contained coal, and were without proper papers ; the others 
** were from Copenhagen, and confessed their knowledge of the blockade.** 

*' To insure that the residents in the blockaded ports should not plead 
** ignorance of their condition, I wrote the accompanying letter (Enclosure 
^* No. 1.) to the British Yice-Gonsul at Memel, the contents of which were 
'^ published in the BerUn Geaette^ and were publidy made known at Riga, 
^* Libau, and Windau. Mr. Hertslet*s answer (No. 2.) I enclose.** 

*' Notwithstanding this, several vessels have taken in cargoes, and left 
'^ Riga ; they have therefore been detained, and sent to England for adjudi- 
" cation.*' 

" (Signed) »» A. Coopsb Ket," 

^ Captain and Senior 0£$cer on the Coast of Courland.** 

** Vice-Admiral Sir Charles Napier^ K,C^B,^ 


(a) 1 Acton, 64, 
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maintain the blockade^ was considered by the Court of Appeal ^ 


1855. 


as a sufficient ground on which to form their judgment. Sir Admiralty 
fF. Grant said: — ''As it appears the commander on the ^^z^drt. 
station considered the force employed completely adequate to xhe 
the service required to be performed, we feel it necessary to *'F»anci8ka." 
rely on his judgment, and condemn the vessel as prize to the Jydgmeni. 
captors." 

I must then first examine what the commander-in-chief has Sir C. Napier 
deposed on oath upon this point. Sir C. Napier, in his affidavit g^^*™ ^ 
dated Sept. 9. 1854, amongst other things, deposes ^Aa^on the the force. 
17th of April he placed the ports of Libau, Windau, and the 
Gulf of E.iga under strict blockade, and the '' Conflict," the 
"Cruizer,*' the *' Archer," and the "Desperate" were stationed off 
that coast, with orders to maintain the blockade ; that on the 9th 
of May the '^ Amphion" was added ; that he has received from the 
officers in command their logs, and has been officially informed 
that the blockade has been strictly maintdned, and that he 
verily believes such information to be true. 

It is true that Sir C. Napier does not in so many words 
assert that the blockading squadron was sufficient for the pur- 
pose, but the inference that he considered it so to be is irre- 
sistible ; for he never could have deposed that he believed that 
the coast had been strictly blockaded by the force he despatched 
for such purpose, unless at the same time he believed it wds 
capable of doing what was reported to have been done. 

I am of opinion, therefore, that I have the same evidence of His evidence 
the adequacy of the force appointed to maintain the blockade as proof of the 
existed in the case of the " Nancy y^ and was deemed by the averment, 
highest authority sufficient proof of the averment. 

I am not only bound by the authority of the " Nancy ^ but my Where there is 
own opinion entirely concurs with it ; still, that case must not be testoony wf 
pressed too far. I am of opinion that if the declaration of a *? the suffi- 
commander-in-chief on a station, that the blockading force is blockading 
adequate for the purposes intended, is not met by confficting *?^<*» *^** ®^ 
evidence, it ought to be received as conclusive ; unless, indeed, mander-in- 
I could conceive a case in which the commander-in-chief would ^}j^^^ ^^^ 
so certify ; yet, it should appear, even to a landsman, that such 
certificate could not meet the exigences of the law, or, in other 
words, that the commander was mistaken in his notion of what 
was, in law, an effectual blockade. Where there was con- 
flicting evidence, though I should pay the attention justly due 
to the testimony of the commander-in-chief, yet I should not 
hold myself absolutely bound by it i I should draw my con- 
clusion from a consideration of the whole evidence before me. 

I cannot think that the facts of the case raise any suspicion ; '^^ fo^<^ ^>> 
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* , — ' 

Admdultt 

PmSB COUBT. 


Thb 
** Frahosbka* " 

Judgment, 

perfectly adcT 
quate. 

Question, — 
Could the port 
of Riga be 
legally block- 
aded by a 
force stationed 
off LyBer Ort? 

Eyidence as to 
the mode of 
enforcing the 
blockade. 


Vessels at the 
entrance of the 
Gulf of Riga 
can prevent 
ingress and 
egress. 


Neutrals have 
no reason to 
complain of 
thU mode of 
blockading the 
enemy's ports. 


1*. 


legality is 


I can see no reason to suppose that a force of three or four 
steam-yessels was not perfectly adequate to blockade the coast 
of Courland, from Libaa to Lyser Ort, a distance of about 
eighty-fiye miles. Indeed, I am satisfied that evidence to es- 
tablish the fact according to precedent and the law of this 
Court has been adduced to justify the conclusion that the force 
appointed to blockade that coast was adequate to an efficient 
discharge of that duty. 

III. I shall now consider the question whether the port of 
Biga, and, I may say, all the Russian ports within the Gulf of 
Biga, Fernau, and others, could be legally blockaded by a force 
stationed off Lyser Ort. Let me first consider the facts, and 
then see how the law will bear upon them. 

Captain Key, after having stated that he was appointed to 
command four ships, and that he stationed two between Memel 
and Libau, goes on to say, *' that the two other ships were 
ordered to remain off the entrance of the Grulf of Biga and near 
Lyser Ort, where is the only passage for ships passing in and out 
of the Gulf of Biga ; that the said passage is limited by shoals 
to the breadth of three miles ; that the said position is the best 
and most efficient which can be taken by a ship or ships block- 
ading the Gulf of Biga and the ports which are within the Gulf 
of Biga, the only approach to which it entirely commands, as 
the northern passage is impracticable for sailing ships, and is, 
in fact, never used by vessels of any description except fishing 
and other small boats, and ships so stationed off Lyser Ort are 
also within sight of the port of Windau." 

It follows, then, that it is perfectiy practicable for a vessel of 
war, especially a steamer, stationed near Lyser Ort, at the en- 
trance of the Gulf, to prevent the ingress and egress of vessels 
into and from the Gulf, and, consequently, to and from ail 
places within it. Indeed, the distance of three miles is so short, 
that the practicability of so closing the entrance is self-evident. 

It is true, that in this mode of blockade, there are no ships 
regularly stationed immediately dose to the towns of Biga or 
Pemau, or any other town in that vicinity ; and it is also true, 
that all the coast within the Gulf forms a part of the Bussian 
dominions. 

As such a blockade is, beyond all question, a justifiable 
measure of warfare against Bussia, the question is, whether 
neutral nations have a right to complain thereof? In what 
respects are they aggrieved more by a blockade of this kind 
than by one where the blockading force is stationed more im- 
mediately off the coast or town blockaded ? 

It is not a question of efficiency, for it is obvious that such a 
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blockade as this of the Gulf of Riga, may be more completely , ^^^^' , 
maintained than that of many other towns or coasts, because admihalty 
the distance to be guarded is less. Then, what is the distinc- ^*^^ Coubt. 
tion ? Why, that the blockading force, though performbg its rp^^ 
office with equal efficiency, is stationed at a greater distance " Fkakciska. *^ 
from the place blockaded. I confess that I do not perceive Judgment 
how any ingenuity of reasoning can conjure up a grievance to ^^^ affected by 
neutrals from a blockade of this description. Can the grievance the distance of 
depend upon the comparative distance which, in different cases, f^^^ ^^^ ^/ 
the blockading force may be staticmed from the phice blockaded ? P^<^ ^^oc^- 
If so, at what distance would the blockade be valid, and at 
what not? Where is the arbitrary limit, and why should an 
arbitrary limit be fixed? To me it is abundantly manifest that 
the true criterion whereby the l^ality of a blockade shall be 
established, is not the place where the blockading force is sta- 
tioned, nor its distance from the place blockaded, but the 
capability of the force, wherever stationed, to maintain the 
blockade* 

I will examine whether there is any authority on this ques- This doctrine 
tion, remembering always the terms of the proposition, that the by^aati^ority. 
whole of the coast purported to be blockaded is part of the 
dominions of the enemy. What are the words of Chancellor 
Kent f — ** The squadron allotted for the execution of the Chancellor 
blockade must be competent to cut off all communication with ^ ' 
the interdicted place or ports/' (a) This is the true test^ and 
not the distance of the blockading squadron. 

All Lord StoweWs definitions are the same in substance. He Lo>^ StoweU. 
tells us that a blockade, to be legal, must be efficient; and if 
efficient, it is enough. 

No authority to the contrary has been or can be cited. 

This, too, is the doctrine to be collected from the case of the The Lords of 
" Nancy " (J), already cited. The inquiry of the Lords of Appeal ^^ 
was not whether the place blockaded was an island, or a part of 
a gulf, or the distance the ships were stationed, but whether the 
force employed was completely adequate to the services to be 
performed. 

There is another case which came under the consideration of l^^^ ^^'^^ 
Lord Tenterden^ when Lord Chief Justice of the King's Bench. 
It was the case of Naylor and Others v. Taylor {c\ and related Blockade of 
to the blockade of Buenos Ayres* It was contended by the ^^^^o* -^y 
present Lord Campbell, then counsel in the cause, '^that no 
breach was proved. It does not appear that there was any 


res. 


(a) 1 Kent's Com. 146. (c) I Moo. & M. 207. 


Acton, 64.; vide ako the 
''Frederick Molke;' 1 Rob. 86. 
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^^^^' , port to which the notified blockade applied nearer than Buenos 

Adbiiraltt Ayres itself, which was one hundred miles distant and more 

Pmze Court, fj^^^ ^j^^ place of capture. A blockade cannot properly exist 

The ^^ ^^^^^ ^ distance ; or at least vessels cannot understand that it 

« FBANCttKA." does so, and are not guilty of a breach of blockade." 

Judgment. Lord TenterderCs observations were these : — ** The distance 

The biockad- ^^ ^^ blockading fleet from the ports declared in blockade is 
ing force may certainly Considerable ; but I know no precise limit of distance 
tance conve- which can be fixed. I should say, as at present advised, that 
"*^"* ^"th^'^** the blockading fleet may be at any distance convenient for 
port blockaded, shuttbg up the port blockaded, not obstructing any other,'' — 

that is, a neutral port, — <'and that was the case here; for 
Monte Video was open, and we do not learn that there were 
any ports not in a state of blockade higher up the river. I 
think, therefore, that the blockading fleet might lawfully be 
stationed off Monte Video." Therefore, compare the river 
Plate, the breadth of that river, and the point where the block- 
ading squadron was stationed with the passage, off Lyser Ort» 
of not more than three mUes, and see whether the case to which 
I have now adverted is not an authority even much stronger. 
Blockade of In the course of the argument reference was very properly 

Hoii^ made, as I think, to the blockade imposed by Great Britain on 

the coasts of HoUand in 1799. That blockade was deemed 
just and legitimate, though many of the squadron maintaining 
the blockade were necessarily stationed at great distances from 
the ports intended to be affected by the blockade, and large 
spaces of sea intervened between them. 
Two requisites I am satisfied, both on principle and authority, that the 

i^t*that^^*rte' ^^^^^®''*®® *^ * blockade are only two: 1st, that the ports to be 

blockaded be blockaded shall be hostile territory ; 2nd, that the blockading 

^bStbe force ^^^^ could SO act as efficiently to maintain it. Both these 

efficiently requisites existed in the present case, and therefore I say that 

maintain it ^j^^ blockade of Riga was legitimate. 

Qaestion,-^ I next proceed to consider what was done to constitute the 

ade*mafntoitted blockade, and whetiicr the blockade was maintained with that 
with the ne- strictness which is necessary for its legal maintenance. For 
nSsT^ * "^ " *bis purpose I shall consider the evidence, both affirmative and 

negative; premising, however, that I reserve for subsequent 

investigation the whole question of notice. 
The presomp- I wiU first observe that, assuming the force deputed to per^* 

officere*d?8- ^*^™* *^® ^^^7 ^*® competent, a point already disposed of, some 
charged their presumption fairly follows that the officers did discharge their 
^ ^* duty, unless, indeed, it should appear that they either miscon- 

ceived their duty or neglected it* 
Sir c. Napier's Sir Charles Napier deposes that on the 17th of April he 

evidence. 
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placed the coast of Courland under blockade, and he mentions . ^^^' . 
the four ships appointed to that duty« On the 9th of May the Admiralty 
'^Amphion'^was added to the squadron. The "Desperate'* J^bizb Coubt. 
may have been withdrawn. The 

As none of the ships now brought before me for adjudication "Fbanciska.'* 
were captured before the 2l8t of May, it does not appear to me Judgment 
necessary at this moment to endeavour to fix the, precise day 
before that time when the blockade might actually have com- 
menced; but I will examine the evidence as to the actual 
maintenance of the blockade. 

Captain Douglas, one of the first who joined the blockading Capt. Don- 
equadron, deposes that he is the commander of the *« Cruizer," gl«f'8 evidence 
and joined the squadron then blockading the coast of Courland on 
the 15th of April. He remained on that station till the 25th 
of August, but with very considerable absences, — no less than 
about 38 days. Where the '^ Cruizer " was during that interval 
I have no means of knowing. Ciaptain Douglas then deposes 
that during all the time he was on the station he rigorously 
maintiuned the blockade, and he subjoins a list of 69 vessels 
which he boarded. . 

Captain Heathcote, commander of the ^^ Archer,** joined the Capt Heath- 
squadron on the 9th of May, and he deposes to having assisted 
in maintaining the blockade from that period till the 12 th of 
September,, also with certain intervals, amounting only to 14 
days, or thereabouts ; during that period he examined 41 vessels. 

Captain Cumming, who succeeded Captain Foote in the capt. Cam- 
conunand of the ** Conflict," performed a similar duty from the ^^* ®^^" 
11th of May to the 14th of September. He was absent during 
33 days. He examined 42 ships. 

Captain Key, in the " Amphion," had the command of this Capt Key's 
squadron, which he assumed on the 9th of May. He states ^^^^^'^^ 
that two of the squadron were stationed off Lyser Ort, two be- 
tween Windau and Memel, and that they so remained until the 
11th of July, *^ with such intermissions only as were necessary 
for coaling, watering, or other exigences of the service." 

What were the positions of the blockading ships after the 
11th of July does not so distinctly appear from this affidavit; 
but Captain Key swears that the blockade was maintained up to 
the 19ili of September, the date of the affidavit. 

To this affidavit is attached a list, not of all the vessels 
boarded by the *' Amphion," but of those bound to Russian 
ports, nearly all to Biga, being eighteen in number. 

Without attempting with any accuracy to ascertain the whole 
number of vessels so searched, it appears from this statement 
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' . > 

Admibaltt 
Phisbk Court. 

Thb 
"Fbanciska." 

Judgment 

Sir C. Napier 
proyes that 
the officers did 
their duty, and 
that the hlock- 
ade was effi- 
ciently main- 
tained. 


Prima facie 
the blockade 
is proved to 
have been effi- 
ciently main- 
tained. 

What evidence 
is there to the 
contrary ? 


Objection, — 
that ships were 
allowed to go 
in and oat 


Blockade hay- 
ing been es- 
tablished, it is 
not legally 
competent to 
the squadron 
to allow in- 
gress or egress 
at pleasure. 


that they exceeded 150 searched ; — flome proof that the squadroii 
were not wholly negligent of their duty- 

But there is a much more competent judge than I can pretend 
to be, who has had under his consideration all the logs and all 
the official dispatches of the officers employed in this service. 
Sir Charles Napier deposes, '< that he has from time to time in 
the course of their public duty^ received from the officers in 
command of the said ships the logs of the proceedings of such 
ships, and has been officially informed by the said officers, and 
fully believes, that from the said 1 7th of April up to the present 
tiix^e, to wit, the 9th day of September^ 1854> the said blockade 
has been strictly maintained." 

If Sir Charles Napier, with this evidence before him, with his 
means of forming a correct judgment, has come to the conclu* 
sion that the blockade was duly maintained, I think that a 
Judge sitting in this chair would, in the absence of confficting 
testimony upon such evidence, feel himself compelled to come 
to a similar conclusion ; and I think so also, more especially be- 
cause if Sir W. Grant deemed the opinion of a commander-in« 
chief adequate evidence of the competency of a squadron to 
execute a blockade, a fortiori, multum h fortiori, such opinion 
would be of force when the question was of its actual mainte- 
nance, and when the evidence from which the conclusion was to 
be drawn consisted of logs and other statements, upon which 
none but a nautical person can form a very satisfactory judg- 
ment. 

I am of opinion, therefore, judging only from this evidence, 
and the opinion of Sir Charles Napier, that I must, prima facie, 
consider the blockade to have been adequately maintained. 

But this is a prima fade opinion only ; I must now exa- 
mine the opposing evidence in these cases, to see whether any 
facts or circumstances are proved which ought to lead to the 
conclusion that those officers are mistaken in their notions of the 
maintenance of a blockade, or that in truth the blockade was 
not adequately enforced. 

Many objections of this kind have been raised. I will notice 
them in order. First, it has been said that many ships were 
allowed to go in and some out of the port of Riga, with the 
consent of the blockading squadron, or one of them. 

What is the law, and what is the proof of the fact? I appre- 
hend the law to be, that when a blockade has been established 
by notification, or de facto, for so long a space of time that all 
neutral nations must be taken to be cognizant thereof, it is not 
legally competent to the blockading squadron to allow ingress or 
egress at their pleasure, and that if they do so, the blockade 
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cannot be enforced agabflt Other neutral vesaelB. But when a J^ 
blockade de facto has been recently oonBtituted, then it is the ADnttnALTr 

privilege of the neutral trader to come out of the port blockaded P ^gg Cop rt. 
with a cargo laden before the blockade was imposed, and the rj^^ 

duty of the blockading ships to allow such vessel to pass. The ** Fbakciska. '* 
oflScer of the blockading vessel must, from a consideration of Judpnmt. 

time or other circumstances, form the best judgment he can Neutrals may 

•* ° come out with 

as to whether the cargo was taken in before the blockade com- a cargo laden 
menced or not. They have no very satisfactory means of inves- ^^^ade^or in 
tigating such questions, because all they can do when they ballast 
examine a vessel coming out of a blockaded port is to make J* ^ difficult to 

know ^irhen a 

inquiry of the master, who is clearly a person greatly interested cargo was 

in making a representation to his own advantage. Should the ^^^ 
commander of any such blockading ship occasionally miscarry 
in his judgment it could not be seriously contended that the 
blockade was thereby invalidated. 

Of course, neutral vessels in ballast might leave the port. 

Then as to ingress. To allow any vessel to enter would ^f^^^^^ 
clearly be a breach of duty and an illegal relaxation of the bound to de- 
blockade ; but it by no means follows that because a cruizer may ^'^^^^ 
not allow a vessel to enter that he is therefore bound to detain proaching the 
her. On the contrary, it is his duty, if he has reasonable ground port ; in some 
to believe that the master had no knowledge of the blockade, to cases he should 

- /v. I i^i -rniiit 1^ only warn off. 

warn her on, and not detam her. If such be the law, what are 

the facts? Is there the slightest proof that the vessels compos- There is af- 

ing the blockading squadrons at any time voluntarily relaxed that the block- 

the blockade by permitting egress or ingress contrary to the law ^^'^^^S^^^^ 

regulating such questions P That no such neglect of duty or permitted in- ^ 

omission to perform it took place, the affidavits of all the officers ^^^' 

commanding all the cruizers fully prove. They state, one and 

all, that no vessel was allowed to come out except in ballast, or 

because they had adequate reason to believe that the cargo was 

taken on board before the blockade took place ; that no ingress 

was allowed to any vessel whatever ; but that they did as they 

were bound to do, — warn oiF every vessel intending to enter 

which they conceived might be approaching the blockaded ports in 

possible ignorance of the blockade, detaining only those which . 

from circumstances they deemed knowingly and wilfully to be 

attempting to violate the blockade* 

The Court listened with the attention justly due to the many Claimants' 

counsel Dassed 

able arguments which were advanced on the part of the claim- over the most 
ants, but I confess I marvelled much that so little notice was ^^^^^^ 
taken of this, the most important evidence on the part of the Crown. 
Crown — most important, because if neither discredited nor con- 
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Fbub Coubt. 

Thb 
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There is no 
contradictory 
evidence upon 
the point. 


Blockade is 
efficient when 
ingress and 
egress are 
attended with 
evident danger 
of capture. 

It is a question 
of degree. 


Ko force could 
prevent vessels 
entering a port 
sometimes by 
night ; in fogs 
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tradicted^ it established a great leading factj yiz., that there was 
maintained a blockade de facto. 

But what evidence is there to the contrary ? Direct evidence 
of neglect of duty, or of inefficiency to perform it, there ia 
none. There is no evidence of any ships being allowed to go 
in or to come out with the permission of the squadron contrary 
to law. There is, however, evidence brought in on the part of 
the claimants, showing that a certain number of ships did enter 
the port of Riga notwithstanding the blockade. Assuming the 
fact to be so, such fact furnishes no evidence against the affi- 
davits of the captors, that they permitted no violation of the 
blockade ; it is not even said or contended that a single one of 
those ships which entered Biga did so with the consent or con- 
nivance of the captors. 

Then to what point can this evidence tend ? To one only ; it 
is legitimate evidence, not to prove but to tend to prove, that the 
blockading force was not adequate to the full discharge of the 
duty entrusted to it ; and this brings me to the consideration of 
the question, whether, seeing what was done and what was not, 
the Court ought to hold that the blockade was adequately main- 
tained, or that the port of Biga was so insufficiently invested 
that ingress might take place without evident danger. 

This is a mixed question of law and fact. To decide it pro- 
perly, the whole evidence on both sides must be weighed and 
contrasted, and not only the evidence as to facts showing the 
number of vessels which entered the port, and the number pre- 
vented, warned off, or captured, but all the peculiar circum- 
stances of the blockaded port must be borne in mind. 

What, then, is an efficient blockade, and how has it been 
defined, if, indeed, the term definition can be applied to such a 
subject? The one definition mentioned is, that egress or en- 
trance shall be attended with evident danger ; another, that of 
Chancellor iTi^fi^ (a), is, that it shall be apparently dangerous. (&) 

All these definitions are and must be,* from the nature of 
blockades, loose and uncertain ; the maintenance of a blockade 
must always be a question of degree, — of the degree of danger 
attending ships going into or leaving a blockaded port. Nothing 
is further from my intention, nor, indeed, more opposed to my 
notions of the Law of Nations, than any relaxation of the rule 
that a blockade must be efficiently maintained ; but it is per- 
fectly obvious that no force could bar the entrance to absolute 


(a) 1 Rentes Com. 146. 

{b) In the convention between 
Great Britain and Russia, on the 
17th of June 1801, a blockaded port 
was declared to be " that where there 


is, by the disposition of the power 
which attacks it with ships stationary 
or sufficiently near, an evident dan* 
ger in entering.*' 
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certainty ; that vessels may get in and get out during the night, . . 

or fogs, or violent winds, or occasional absence ; that it is most Abmibaltt 
difficult to judge from numbers alone. Hence, I believe that Cqu bt. 

in every case the inquiry has been whether the force was com- thb 

petent and present, and if so, the performance of the duty was "Fbakcmka." 
presumed ; and I think I may safely assert, that in no case was Judgment. 
a blockade held to be void when the blockading force was on i>io^a!de^must 
the spot or near thereto, on the ground of vessels entering into not be judged 
or escaping from the port, where such ingress or egress did niSbera which 
not take place with the consent of the blockading squadron. f7*^^t^® 
I asked if there was such a case ; none has been produced. force. 

A very elaborate argument was addressed to the Court to The blockade 
prove that the blockading force was not, at certain periods, ^^!^t^^it 
upon the station, or, rather, was not off Lyser Ort; and most were proved 
certainly, if the fact could be established, that from incom- ^'^j^^f 
petency or neglect of duty that force was not present in its fiabiy absent 
proper place at times and seasons when there was no legal loc^tyf 
exception to justify its absence, the validity of this blockade 
could not be sustained. But what was the evidence resorted 
to for the purpose of establishing so important a position of 
facts? Seference was made in some detail to entries in This is not 
the logs of the cruizers ; for many reasons I consider myself ^^**^^ 
incompetent to form any such sweeping conclusion from the 
entries in the logs. First, the logs, at times, contain expres* 
flions wholly unintelligible to me, and, I apprehend, to all who 
are not possessed of nautical experience. Secondly, I do not 
know at what particular part of the coast, how far off Lyser 
Ort, or how close to Filsund, would be the best station to main- 
tain the blockade. Thirdly, I apprehend that, according to 
circumstances, places at a considerable distance from each other 
may be selected, and that winds and currents may have much 
to do with the situation. Fourthly, that there must be winds 
which prevent at one time ingress, at another egress, to sailing- 
vessels, and that the position of the blockading force will be 
altered accordingly. 

I fully admit, however, that the fact of vessels entering the 
blockaded port is evidence always to be considered. 

For these reasons, I think that any judgment I could form 
from such data would not be warranted by former practice, and 
most liable to error. To this I may add that I should act 
against authority in entirely overthrowing the evidence of those 
persons who were on the spot and are possessed of nautical 
knowledge ; and I will also observe that that opinion given by 
Sir Charles Napier, has been again notified through the act of 
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. ^^^^* . the Admindtj ; thereby showing that, in their judgment, the 
ABxmALTT foroe was competent for the purpose. 

Pi mm CoTO T. Again, take the Kst which is found on the one side and on 

the other. Assuming the list produced by the claimants to be 
a correct list, I find that according to that, from May 22nd to 
June 13th, seventeen vessels entered Riga ; from May 22nd 
to July 26th, nine vessels went out of Riga, of which several 
were captured. Now, take the other list; from April 15th 
to May dlst, not less than 103 vessels were examined, that is, 
during a period of about six weeks, — a fact I shall hereafter 
advert to again. 

Now, it does appear to me to be very difficult to say, even 
from these statements, that egress from and ingress to this port, 
was not a matter of evident danger. 

But allowing for a reasonable number of these vessels escap- 
ing by night or during fogs, all which would not, in the slightest 
degree, affect the validity of the blockade, how many came out 
in broad daylight and were not exposed to examination ? There 
is not one iota of proof that a single vessel did come out, and, 
indeed, it was very improbable that any would make such at- 
tempt ; but assuming that a third of the number did so, can it 
reasonably be contended, looking at the number boarded, that 
there was no danger to such vessels in effecting their egress ? 
Is a mere violation of a blockade, against the consent of the 
blockading force, to invalidate it ? Is there any case or au- 
thority for such a position ? In the case of the blockade of the 
coasts of Holland, in 1799, can it be supposed that many, very 
many vessels did not evade that blockade ? When we see the 
cases which came before the Court of Admiralty in that day, 
does it not almost follow as a matter of certainty that there 
were numerous cases in which that blockade was broken ? 

If such a doctrine as this could be maintained, the right of a 
belligerent to establish a blockade would become a nonentity* 
No port* could be hermetically sealed. I then am of opinion 
that I have ample evidence that the blockading force was adcr 
quate to the duty to be performed ; satisfiictory proof that all 
the officers of the squadron did their duty, and nothing to 
oppose it but the escape of some ships, all of which might be 
accidental, and one which unquestionably did not take place 
with the consent or by permission of the blockading squadroow 

I cannot think that this blockade is invalidated by reason of 
the circumstances I have just investigated. 

Objection,— I wiU now consider the argument that the blockade could not 

tttos^hnS die *"^^ ^ ^S^^ existence until after stated periods ; and I wish, so 
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&r as may be, not to mix up tlus part of the case with another ^ ^^^' , 
most important division of the subject, viz., whether and when Adkiiuxtt 
it became, to use a short expression, a matter of notoriety. P rngg Cjou bt. 

It has been contended that this blockade could not be in xhe 
existence before a given time, and that by reason of the publi- ** Frahcmka." 
cation in the Gazette. Judgment 

[The learned Judge then stated the contents of the three ^^^J*"*,, 

^ ^ , V _ ° blockade coald 

(rozettes. {a)] legally exist. 

What are the inferences to be drawn from these facts ? The subse^ 
First, it is clear that any blockade constituted by Sir C. Na- ^^no/iS^^^*" 
pier would acquire no legal validity in addition to what it Gazeue cannot 
originally possessed, or by way of confirmation and appro- gaiityofa 
bation of the exercise of the authority given to him, before Wockade de 
the actual publication in the Gazette; or, in other words, the Tiooalyesta- 
Gazette cannot convert a blockade de facto into a blockade by ^^^^^^^^ 
notification from th6 State itself before such notification be 
published, TTp to the date of such notification, a blockade de 
facto must depend on its own legality, and be subject to all the 
roles attending a blockade de facto, as distinguished from a 
blockade by notification ; but I am at a loss to comprehend on 
what reasoning it can be maintained that a blockade de facto 
is, either as to the time it commenced or its validity, dependent 
upon the period of its notification by the Government. 

If a commander-in-chief imposes a legal blockade de facto, A blockade de 
and maintains it, does the law require that it should be affirmed n^cation."** 
or confirmed or notified by his Government ? 

I am not aware that any such proposition was advanced 
before the hearing of this case, nor that any authority can be 
found for it. No doubt it is much more convenient that every Thoagh it may 
blockade de facto should be communicated as soon as possible ^^n^tSrits 
to the Home Government, and by the Government be duly efltabiishment 
notified ; and for obvious reasons. Such blockade immediately municatedlw"' 
becomes a blockade by notification, and obtains also the ad- soon as known, 
vantage of such a blockade over a blockade de facto. But 
suppose a blockade de facto is not notified at all, is it less a 
legal blockade ? Is there any authority for contending that a 
blockade de facto, of however long continuance, must of neces- 
sity, and, to m^ntain its vitality, be notified by the Home 
Government at aU? And have there not been blockades de 
facto, and many never notified by the Home Government, and 
that,, ex confesso, from all the authorities ? 

Lord Stowell said, in the ^' Vrow Judith''^ (b), that though a This is the 
formal public notification would always be most desirable, yet L^rf^toW/ 

(a) AnU, p. 116. (b) 1 Rob. 152. Ji^^ ^^"^ 

xa 


delay. 
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^ ^^' it Is sometimes omitted in practice ; and he added, that it might 
Admi&altt commence de facto; and went on to state some of the reqaisites 
PjuzbCouxt. of such a blockade. 

rp^jj If» then, it be not necessary to haye any snch notificalion 

''Franciska." from the Home Grovemment at all, how can a late notification 
Judgment, h^ve any retrospective effect to invalidate a blockade with re* 
If notification spect to neutrals ? K a blockade de facto, with all its pro 
sary.^the^day ^i^ioiis for the protection of neutrals, be valid, how can they 
thereof cannot be injured by the delay or absence of notification ? 
blockade. ^ really doubt if it has been intended that such delay of 

notification is a proof that there was not a blockade de facto ac- 
tually imposed before ; but if such was the drift of the argu- 
ment, the answer is the fact itself proved by the affidavits of 
Sir Charles Napier, and the other evidence to which I have 
referred. 
A neatrallias * Even supposing that Sir C. Napier omitted to make due 
ever to com- * Communication, or that the Home Government thought fit to 
P^^of 8ttch delay the publication of the notification, or, if you please, ne- 
glected it -^ I cannot rationally put the proposition stronger — 
what right has a neutral subject to complain of this? Has he 
a right to say, why did you not sooner convert a blockade de 
facto into a blockade by notification ? Is not a blockade de 
facto fenced, for the protection of neutrals, by stringent and 
more rigid rules, to prevent injustice being done ? and can it be 
averred that he is more sorely pressed by a blockade de facto 
than by one by notificalion from home ? In how many cases 
can there be no such notification, such as the China Seas, the 
Pacific, and even the coast of the Brazils ? In how many cases 
nearer home may the communication be delayed from a variety 
of circumstances ? — from misapprehension, as supposing Sir C. 
Napier thought that the communication of his intention imme- 
diately to blockade was sufficient, or delayed to do so till his 
other measures were more advanced, or for any other reason ? 
Suppose all this or any other similar reason, would not a block- 
ade de facto be valid from the commencement, and would it be 
rendered null because the commander did not communicate the 
fact, and cause it thereby to be notified? If this were so, a 
blockade de facto would not depend on the authority to institute 
or its maintenance, but on the fact of communication, — a pro- 
position hitherto unknown and totally without foundation in 
law or justice, for it proceeds on the supposition that a blockade 
de facto is not just as lawful as a blockade by notification, or is 
more onerous to neutrals ; whereas it is a fact that in a blockade 
de facto a severe operation upon neutrals is guarded against by 
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regulations so stringent. that it cannot affect them even to the 1S55. 
same extent as a blockade by notification. i^^^iSZ^r 

The same reasoning applies supposing that the Home Grovern- Piuzb Court. 
ment, for causes by itdeemed sufficient^ should for a time delay "Z 
notification, or omit It altogether. *< FRANdSKA:"^ 

Let me, however,, not be misunderstood. I consider that it Judgment 
is, for the sake of greater certainty and the observance of strict J^^^**'?^;' 
regularity, advisabfe that the Home Gbvemment should, at a due desirable, it hf 
season, make a nootification ; but that it is not incumbent upon ^e^1di'^5 
it to do so at any particular time, and that such notification is a blockade de 
not essential to the validity of a blockade de facto^ in all other *^^^^' 
respects duly established. 

I proceed to an argument, which has been urged with great 
force, and wEich presents considerations of serious importance. 

By the CMer in CouncU of the 15th of April (a), any Bus- Obj^bs,— 
sian merchttit-vessels whidi, prior to the 15th of May 1854, *^^v^^!J?**? 
shall have miiledyrom any port of Russia in the Baltic or White Council-of 
Sea, bound for any port ini her Majesty's dominions, shall be ^^Sorfte is 
permitted to enter, dischaige her cargo, and go to any port invaliAated. 
not blockaded. 

It is then argued that the true construction of this Order is 
to permit any Russian vessel to leave, until the 15th of May, 
any blockaded Russian port^ and consequently the port of 
Riga, and therefore to allow the trade to be earned on from a 
port prohibited to the neutraL 

If this be so, the alleged inference in law iB said to be thai 
the blockade is invalidated, because it is contttided to be con- 
trary to the Law of Nations for a belligerent to permit a trade 
by one belligerent from which neutrals shall be excluded. 

Three questions arise hereupon. First, the> construction of Three qacs- 
tbe Order of April 15th. Secondly, what is thalaw ? Thirdly, fg';^^eonilr^^^ 
will the validity of the blockade be affected, and. if so, how and tion of the 

1 Q order; 2nd, 

Wnen i the law ; 3rd, 

On the part of the Crown, the construction put on this Order JJ* effect on 

. 1.1 the blockade. 

is demed. 

I will first observe that this Order of April 15th, is an ex- Order in 
tension of the Order of March 29th, with certain alterations, ^''^^j'^i^g^ 
By the Order of March 29th, all Bussian merchant-vessels' considered. 
which had sailed from any foreign port prior to the date of that 
Order bound for any port in her Majesty's dominions were pro- 
tected. The Order of the 15 th of April made great alterations ; 
it limited the place from which Bussian vessels might sail to the 
Baltic and White Seai|,«nd extended the time from the 29th of 

(a) lEisc.<& Adm., App. X. 
K 3 
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March to the 15tb of May. The reason of the extension was 
manifestly to give time to leave the Russian ports after they 
were firee from the ice. 

It is apparent that at the date of issuing the Order of March 
29th^ there could not possibly be any reference to blockade, or 
egress from a blockaded port, for that order is ootemporary with 
the deckration of hostilities. Although her Majesty by another 
Order spedaUy reserves the right of blockade, yet it is in no 
degree adverted to in the Order to which I am referring, and 
which applies to a period when there was no war, and con- 
sequently no blockade; but with respect to the return voyage, 
there was an exception of blockaded ports. 

When the Order of April 15th was issued, the Government 
could not have known of any blockade, for none could have 
been imposed and made known to them at that period ; but they 
did know what instructions had been given to Sir C. Napier, 
and they might have conjectured that some of the Sussian ports 
would be blockaded before the 15 th of May. Then the ques- 
tion is this, whether the original order not having purported or 
probably intended to allow Bussian vessels to sail from blockaded 
ports, such permission is conferred by the Order of April Idth. 
Now that Order makes no exception whatever ; in form it applies 
to all Bussian ports in the White Sea and the Baltic Am I at 
liberty to engraft an exception upon it? It was urged that the 
British Government never could have intended to cripple its 
light over the power of blockade ; to have granted an indulg- 
ence to the enemy, though also for its own advantage, which 
might possibly invalidate a blockade as to neutrals. 

It appears to me that this is a strong argument to prove that 
the British Government never intended to allow Bussian ships to 
come out of a blockaded port, but I think that that is not the 
true question ; the Order in Council of the 15th of April gives 
in certain words a privilege to Bussian ships, and the question 
is not what the Government intended, but what is expressed by 
the words which they have used. In cases of great doubt and 
difficulty it is true that surrounding circumstances may be re- 
sorted to, to ascertain the meaning of given words ; but if the 
words themselves contain a dear and definite meanings it is 
exceedingly dangerous to resort to circumstances dehors the 
instrument ; and not only is this so, but it must be recollected 
that in a concession given by one belligerent toanother« relaxing 
the strict rights of war, it is a principle sanctioned by high au- 
thority, and in my judgment to be sacredly maintained, that the 
most liberal interpretation should be given to the terms used 
declaring that relaxation. 
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' 1 am, therefore, of opinion that no restriction can be engrafted i ^ \ 
upon the words giving permission to Russian vessels to quit Abxhuxtt 
Russian ports ; that even if doubt there were, that doubt ought ^^ ^^ 

to be decided in favour of the hostile power ; and that, conse- Thb 
quently, if any question were to arise as to any Russian vessel " ^^^cmj^" 
coming out of Riga prior to the 15th of May, that port being ^^9^^ 
blockaded, such Russian vessel ought not to be subjected to siongfyexito 
condemnation. Ruasian v^es- 

sgIs to Ic&Vfi 

Again, if I am right in this conclusion, the subjects of neutral Rnssiaii ports 
powers would be justified in contending in this Court, that so ^^<^*^. 
far as their interests could be concerned, such was the true con- ports not 
struction of the Order in Council of the I5th of April blockaded. 

For these reasons I am disposed to give to all the claimants Nentrals are 
in this Court the benefit they can be justly entitled to derive ^J^^^^ure ^^ 
from such a construction ; but it remains to be considered to derivable from 
what benefit they could justly make a claim, and to what extent tion of the 
and in what way the consequences of a blockade would be Order, 
affected. This statement, I am well aware, opens a very 
wide and all-important theme for discussion, and requires the 
Court to go back to the first principles by which the rights of 
belligerents and of neutrals shall be governed. 

The argument stands thus : by the Law of Nations a belli- It is argaed 
gerent shall not concede to another belligerent, or take for him- ge^^cannot 
self the right of carrying on commercial intercourse prohibited concede to 
to neutral nations, and, therefore, that no blockade can be assume to 
legitimate that admits to either belligerent a freedom of com- liinMelf a 
merce denied to the subjects of states not engaged in the war. merce pro- 
The foundation of this principle is clear, and rooted in justice ; ^^^J[^L^ 
for interference with neutral commerce at all is only justified by ^j^^g principle 
the right which war confers of molesting the enemy — all rela- js founded in 
tions in the nature of trade being by war itself suspended. To ^r!!! ^^^. 
this principle I entirely accede, and I should regret to think if authority for 
any authority could be cited from the decisions of any British J^^^^ 
Court administering the Law of Nations, which could be with among English 
truth asserted to maintain a contrary doctrine. ecisions. 

One authority was mentioned, the case of the ^FoxJ^(a) The*' Fox** is 
That case is most essentially distinguished from the present ; ^^J^^^f^^ 

^ * dinerent case. 

it refers solely to blockades, if so they may be called, esta- 
blished on the principle of notification only. The observations 
which have been cited from the judgment in that case, were 
called forth by an argument that even the blockades of those 
days might be vitiated by a grant of licenses. In answer to 
such arguments Lord Stowell asserted a fact, but he did not 
maintain a principle; he said, with great truth, that it had 

(a) Edw. 311, 
K 4 
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never been considered that the validity of blockades was vitiated 
hj the grant of licenses ; but to give just weight to his words^ 
we must bear in mind the circumstances of the case that he was 
then discussing^ Lord Stowell was not speaking of blockades 
according to the ordinary custom of nations ; he was discussing 
another and a very different question. He had to decide whether 
Great Britain was justified, in consequence of the celebrated 
Berlin and Milan decrees, in imposing, by declaration only^ 
blockades against a very large portion of the coasts and towns 
of Europe, — blockades which it was never intended, and, in- 
deed, impossible for the naval forces of Great Britain to main- 
tain according to the ancient laws. These were called paper 
blockades, and their justification depended wholly and entirely 
upon reasoning foreign to the present case. With regard to 
the observation of that learned Judge, that the grants of 
licenses had never been held to invalidate a blockade, I must 
observe, first, that the relaxation contained in the Order of the 
15th of April is not merely a grant of licenses to individuak, 
but, though limited to a class, is a permission to the whole of 
the Bussian mercantile navy destined upon voyages to Great 
Britain to complete such voyages, and I think that this fact 
alone forms a distinction between the present case and the 
grant of licenses. And secondly, with respect to the grant of 
licenses, I concur with Lord Stowell as to the fact (though I 
believe the question was never raised), that the grant of licenses 
had never been held to vitiate a blockade, and I am of opinion 
that where such licenses were granted upon peculiar and special 
occasions, and for such only, the doctrine is true> and for this 
reason, because special occasions might arise, which might call 
for the grant of such licenses, and be productive of no percept- 
ible injury to the subjects of neutral states or their commerce; 
but I think it my duty to declare that, if in the case of block- 
ades, according to the accustomed Law of Nations, licenses should 
be granted indiscriminately and with such prof usion, with liberty 
to violate that blockade, as to throw the whole trade into the 
power of the belligerent state imposing the blockade, and there- 
by excluding neutral commerce, I am not prepared to say that 
such a blockade under such circumstances could be justly^n- 
forced against neutral states with a due regard to the principles 
of the Law of Nations. I think that if the relaxation of a block- 
ade be, as to belligerents, entire, the blockade cannot lawfully 
subsist ; if it be partial, and such as to exceed special occasion, 
that to the extent of such partial relaxation neutrals are entitied 
to a similar benefit. To a certain extent this also was the course 
of reasoning adopted by Lord Stowell in the ^' Fox,^^ upon the 
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fact that licenses had been granted as numerously to neutrals as , ^^^^' , 

to British subjects. Admiralty 

With respect to the*present question, I therefore have come Pm zb Cq pbt. 
to the conclusion^ that as Bussian vessels might have left the ^he 
ports of Courland up to the 15th of May, the subjects of neutral " Fbancmki." 
states ought to be entitled to the same advantage, and if there Judgment, 
be any vessel so circumstanced, I should hold her entitled to Neutrals may, 
restitution. I think the remedy should be commensurate with o^der in 
the grievance. Council, 

*^ , /• t leave RcuBSian 

A question then arises whether any and what further con- pons up to 

sequences could result with regard to this blockade. Upon ^**^ ^f* 

what principle could it reasonably be maintained that after the pr^yHe^ can- 

15th of May, when the privilege of Russian vessels had ceased, ^ot ^ect the 

neutral subjects could didm a right to be emancipated from sequent to 

the ordinary law of blockade? At that period all the reasons ***** ^■'•* 
which a neutral might justly urge on account of the advantage 
conferred upon the enemy, or the benefit given to British com- 
merce had vanished ; and how can it be fairly contended that 
the effect shall continue, when the cause has disappeared ? To 
me it seems that I have conceded to the utmost limit all that 
can be justly demanded on the part of a neutral nation. 

I must now briefly refer to another matter : in the course of the Objection, 
argument, the letters which have been written by the officers ^^^^ block- 
commanding different ships composing the squadron were ad- ^^S officers 
verted to, and it was contended that the legal operation of a period of legal 
blockade could not be maintained at times earlier than those i>i<x^lE^e. 
mentioned in the letters. Though I am prepared to admit that The acta of a 
so far as relates to the interest of any individual ship affected officer cannot 
by the letters or actions of the commander of one of her Ma- «?««* ^^ . 

cnaracter of 

jesty's ships of war, the claimant would be entitied to the full the blockade, 
benefit of any results fairly emanating therefrom, yet, I think j?^^J^ 
it right to guard myself against the supposition that the acts or claimant in 
conduct of such an officer can be held to alter the character of ^^JJJJ[,J^ 
such a blockade, such officer at the time being under the com- might plead 
mand of a superior. To elucidate what I mean I will refer to Ss ownjiSi- 
the case of the ^^ Henrick and Maria.^^(a) There the officer fication. 
commanding the capturing vessel erroneously stated to the J^ne^^j- 
master of the neutral ship that the blockade was of greater ex- ** Henrkk 
tent than in reality it was, and this Court decreed restitution ; Mana, 
and most just was such an administration of the law in protect- 
ing the party misled ; but it would have been a most extrava- 
gant conclusion to have administered a remedy wholly beyond 
the disease^ and to have held that the character of the blocA^ade 
was changed, and its efficiency impaired with respect to other 

(a) 1 Rob. 146. 
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vessels, where there was no misleading, and no mistake. This 
also, was precisely the course pursued in the three cases re- 
ported in the notes to the *' Juffrow Mardi Schrceder.^^ (a) 

In the case of the ^< Vraw Barbara^ the vessel was taken on 
her voyage from Havre to Hamburg ; she had been stopped 
and examined in going to Havre, and had been informed, in 
effect, that she might do so. The master knew of the blockades 
and understood that it had been relaxed. Lord Stowell restored 
the vessel, and very properly, because she was permitted to go 
in. So in the case of the " HenricuSf^^ the Court held that the 
permission to go in with a cargo included the permission to that 
ship to come out with a cargo. So in die ^' Venscab ;*' but 
mark what Lord StoweU said, — '^ I beg it may be understood 
that I hold that the blockade existed generally, though in- 
dividual ships, in some few instances, are entitled to exemption 
from the penalty, in consequence of the irregular indulgence 
shown to them by the blockading force. It has never been held 
by the Court that no blockade existed from November 1798 to 
September 1799." And such, in fact, was also the case of the 
" Juffrow Maria SchraderJ* 

I apply that doctrine to the present case ; and it is on that 
doctrine I undoubtedly shall act. Wherever any vessel, with 
regard, for instance, to the Order in Council of the 15th of 
April, has gone in, I shall give to every neutral vessel coming 
out of Biga at the period so named, t. e., the 15th of May, the 
benefit of restoration. If it can be shown that any vessel has 
been permitted improperly to enter, or come out, I shall confer 
the same benefit on such vessel ; and even if there were — as at 
present there is none — ^any vessel that had been permitted so to 
do, I should still hold with Lord Stowell^ that such an unfortu- 
nate relaxation of the blockade by negligencd, does not at. all 
impair its general validity. 

I must now examine the law attending blockades generally, 
and especially blockades de facto ; I do not mean to state the 
authorities ; we all know where they are to be found. If these 
doctrines do not stand in the decisions of Lord Stowell^ and the 
books referred to, there is no firm foundation. We all know 
that there are blockades by notification, and blockades de facto; 
we must bear in mind the attributes belonging to each, and the 
distinctions between them. 

And first let me observe with respect to the word notification^ 
I am not sure that that word, as applied to this subject, has 
ever received any clear definition ; indeed, I believe that the 
cases show that even Lord Stowell is reported to have used these 

(a) 3 Rob. 158, 
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expressions in a very lax sense ; to have used the expressions , ^^^^' . 
notify and notification without its being possible to affix to them Admiralty 
their peculiar strict meaning ; I refer particularly to the case of ^" ^ Cou bt, 
the *^ RoUa. (a) Notification in its strict sense was, I think, thb 
well defined by Dr. Twias, when he stated that it was a com- " Fbancibka." 
munication of a blockade by the Government of a belligerent Judgment, 
to the representatives of foreign courts in a belligerent country, 
or by the ministers of the belligerent country resident abroad 
to the respective Governments to which they were accredited. 
Thus far is clear ; but I am inclined to think that a similar 
efiect has been ascribed to similar communications made by 
commanders-in-chief even to a hostile Grovemment. The case 
of the '^ BoUa " appears to me .to exemplify this proposition. 
It will not, however, be necessary for me to determine whether It is not ne- 
any promulgation short of a state communication will carry coiSder^tiie 
with it the consequences belonging to a notification strictly so conseqaences' 
called. The legal attributes belonging to a blockade by a ^^onw"^^ 
notification, have been so clearly defined I need not expend distinct from 

^ . ,• • ^1 notification. 

time in discussing them. 

The questions which I am about to discuss, relate principally Ip i^iockades 

to a blockade de facto. All authorities, as well as common justice to nenti^^is^^ 

require that the subjects of neutral states should not be inju- indispensably 

, , . . • necessary ; 

riously affected by such a blockade, without previous intimation 
of its constitution. Notice, therefore, is indispensably re- 
quisite ; but it is another and a different question what shall ^°^ ^^^^^ 
constitute notice. It is, indeed, inci^able of accurate definition, stitates notice. 
Lord StoweU(h) thus expresses himself: '^ All that is necessary Lord StoweU 
to make a notification " — whether we take notice or notification brings h^*' 
will not signify — ** effectual and valid is, that it shall be com- credibly to 
municated in a credible manner ; because, though one mode may of the party ^ 
be more formal than another, yet any communication which sufficient 
brings it to the knowledge of the party, in a way which could 
leave no doubt in his mind as to the authencity of the infor-< 
mation, would be that which ought to govern his conduct, and 
will be binding upon him.** 

It is clear, therefore, that to answer its end and purposes the Unless the 
notice must be, of whatever it may consist, adequate to convey go notorious 
a knowledge to all concerned of the danger of approaching a Jjj* know- 
blockaded port. Notice to each individual vessel or to each most have 
merchant concerned is impossible ; but unless the notoriety of ^!|J^*^**^^® 
the blockade be so great that, according to the ordinary course port, indi- 
of human affairs, the knowledge thereof must have reached aU S requi^it^^ 
engaging in the trade to the ports so blockaded, a warning is 
indispensably requisite; and we shall presently see what disr 
(a) 6 Rob. 364. (d) The «• BoUa;' 6 Rob, 367. 


140 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 


1855. 
' « ' 

Al>Ml&ALTT 

Prize Coukt. 


The 
" Framciska.*' 

Judgmentm 

A blockade 
may become 
so notorious 
that know- 
ledge most be 
presumed, or 
at least so far 
as to throw 
the onw of 
proving igno- ' 
ranee npon the 
nentraL 


Three con- 
stituents of 
notoriety. 


l8t,&cts 
belonging to 
the blockade 
itself 


2nd, commu- 
nications how- 
soever made, 
of the esta- 
blishment of 
the blockade. 


3rd, the 
circumstances 
peculiar to the 
case. 


tinctions in this respect necessarily exist with respect to egress 
and ingress. 

I concur with Lord StoweU in thinking that, by lapse of time 
and other circumstances, a blockade de facto may become so 
notorious, that knowledge must be generally presumed. In 
some cases the notoriety may be so great as to amount to a 
presumptio juris et de jure, in others it may only throw the 
anus of proving ignorance on the claimant. If there be room 
for reasonable doubt, the subjects of neutral states are entitled 
to the benefit of it. 

Though the term notoriety may not be precisely the ex^ 
pression of -all I wish to convey, yet, upon the whole, it is the 
best I can use for the purpose of declaring my views upon this 
subject What shall constitute notoriety, I repeat, is incapable 
of definition, but we may make some approach to giving that 
term its due effect, by seeing what materials necessarily must 
exist to form notoriety. 

I apprehend that they are the following : first, facts belonging 
to the blockade itself; secondly, communications, howsoever 
made, of the blockade having been established; and thirdly, all 
the circumstances peculiar to the case. 

Under the first head^ the continuance for a time more or 
less long of a blockading squadron off the port blockaded, the 
prevention of vessels entering and departing, the indorsement 
upon the papers of vessels turned back and the fact of capture, 
must necessarily tend to constitute notoriety ; for these are facts 
so deeply affecting the interests of the commercial world, that it 
would be contrary to all human experience to suppose that they 
are not circulated at least with the ordinary rapidity with whidi 
mercantile communications are made. 

Under the second head will be comprised all verbal or written 
communications made by 6fiicers or other persons in authority 
to persons engaged or likely to be engaged in commercial trans-> 
actions connect^ with the blockaded ports. These will have 
their weight towards establishing the requisite publicity accord'^ 
ing to the clearness with which, and the times when, they 
occurred, and the number and condition of persons who were 
made cognizant thereof. 

Thirdly must be taken into consideration the whole circum-' 
stances which may be said to be component parts of the history 
of ^the transaction; for instance, the locality of the places 
blockaded, the probability — a probability known to the public 
— of the blockade being imposed, the facility of communica- 
tion of the fact of the blockade to all persons accustomed to 
trade with the port blockaded ; and ei^ecially due considera- 
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tion must be ^ven according to these facts of the time that has , ^^^^' , 
elapsed between the establishment of the blockade and any Abmiraltt 
attempt to trade with that port Nor must we forget that the P^ zb Co obt. 
residence of the parties who may embark their property in xhe 
such commercial undertakings may require in justice to be ** Frakciska." 
duly considered ; for it is obvious to all, that intelligence which Judgment, 
must become known to countries in the neighbourhood of 
blockaded ports, may be utterly unknown to the inhabitants of 
distant states, where all communications of facts must occupy a 
longer space of time, and in some instances be less likely to 
take place at oil. Hence the well known distinction in favour 
of the United States of America and of the Brazils. 

Let me now, before proceeding to the evidence on the point, When com- 
say a word as to the consequences of complete notoriety when ^^^ ex\^^ 
once proved to exist. In such case I apprehend that every i^u vessels 
vessel seeking to trade in whatever way with the blockaded port trode°with the 
must be taken to be cognizant of the blockade, and that, gene- hiockaded 

port xnnst be 

rally speaking, under such circumstances, no vessel is per- presamedto 

mitted to go to the mouth of the blockaded port itself on any ^t^^**^^ 

pretence whatever ; that the sailing with intent to enter such ade, and 

a port is itself a breach of blockade ; and that warning off is J^ionger 

only necessary where there does not exist a notification or such necessary. 

a notoriety as I have endeavoured to describe. This I appre- ft is the 

hend to be the law, and in both cases to be founded upon the ^^i^J^e 

same principle, viz., that what is necessary to justify a block- ivhich justifies 

ading force in capture, is that the captured had, or might have the m^e hi 

had, a knowledge of the blockade. And whether this know- 7^*®^jJ* 

ledge be acquired through the medium of notification or noto- ^as conyeyed. 
riety, is one and the same thing ; it is the knowledge that affects 
the party, and not the mode in which that knowledge was con- 
veyed. 

Having endeavoured, with as much perspicuity as the nature 
of the subject admits, and is within my limited power, to notice 
what constitutes notoriety, I will now examine the evidence in 
the case* 

With regard to the evidence to be produced in the Admiralty The practice 

Courts with respect to blockades, and, indeed, I may say all q^^j^^ ^^^ 

other questions of prize, I believe the practice to have been, »iways been 

not to entertain objections to the admissibility of the evidence every species 

offered, but to receive all that might be tendered; and cer- o^.ey^dence, 

, ,, ., , "Without being 

tainly we have in this case the license of evidence of every kind restrained by 
and description which could well be offered to the consideration J|^* ™f™il^*^ 

of the Court. dence. 

I apprehend that this, so far as I know, the universal prac- Because, ist, 
tice of the Court, was founded on several reasons. Firsts be- ««wie!*no?*" 
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cause the Prize Court being not a Municipal Courts but a 
court for the administration of public law, was not restrainedf 
with regard to evidence, by those rules which are applicable 
to questions of municipal law. 

Secondly^ it would be most difficult, even if possible, to have 
laid down any rules of evidence ; because this Court having to 
concern itself with the transactions of various nations, could never 
construct a code in conformity with all their various rules, and 
consequently injustice might be done by excluding, in transac- 
tions in which they were interested, proofs recognized by 
themselves. 

Thirdly y because of the extreme difficulty of procuring what 
we are accustomed to call the best evidence, when such evidence 
is to be obtained from distant countries. 

Fourthly y because, though the Court may receive all, it will 
form its own judgment according to the circumstances of the 
case, of the weight to be attributed to each species of evidence, 
and is not supposed to be liable to the error of giving undue 
importance to any evidence, merely because it does not ex- 
clude it. 

Lastly, though not least, because as all its judgments may be 
exposed to the test of an appeal, the Superior Court may, with 
greater facility, correct any error arising from too great force 
being attributed to any species of testimony, than it could 
remedy an evil arising from exclusion. 

Now, then, as to the facts of this blockade^ it is beyond all 
doubt true that from the 15th day of April there were four 
vessels of war stationed on or about the coast of Courland, and 
at least this may be said without the risk of contradiction, that 
these vessels did, during that period, perform some of the duties, 
i^ not all, of a blockading squadron. We have a list of 103 
vessels bound to Russian ports, boarded or spoken to by these 
vessels during a period of six weeks ; every one, or nearly every 
one, of these vessels had her. papers indorsed with a notice of 
the blockade. 

Beyond all possibility of doubt these facts must have been 
known in the blockaded ports, and in their vicinity ; for can it 
be imagined that the masters of all these vessels did not make 
known, wherever they went, the circumstance of their having 
been boarded, and of notice of the blockade being given to them ? 
It would be contrary to the course of human nature if it were 
otherwise. The interests of the masters and their employers 
would induce them to make these facts as public as possible. 
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To Buppose pnblioitj was not given, would be to ndae a con- J^ 
jecture in defiance of all probability. Admibaltt 

There were other facts, too, of which the whole world was ^^^ Court. 
immediately cognizant ; the unfortunate death of Captain Foote iji^^ 

in April, then in command of the squadron ; the attack and " F&arciska." 
capture of the vessels at Libau ; the presence of Sir O. Napier *^ 
in the Baltic, with the largest fleet that ever had been de- othSTScts 
spatched to those seas, and where for years a British man-of-war were notorioas 
had not appeared. All these and many other facts must have ^ ^ ^^' 
given rise to inquiry, and must have produced knowledge. 
Indeed, it is not too much to say that the eyes of all Europe were 
fixed upon the proceedings in the Baltic ; and least of all is it to 
be supposed that the eagle sight of commercial men was blinded 
upon an occasion so deeply aflEecting their interests. 

Leaving, then, the consideration of the facts which tended to 
render the blockade notorious, let me now advert to the commu- 
fucaiionSf to use as appropriate a term as I can, distinct from the 
notification of the blockade. itself in the strictest sense of that 
term. 

Sir C. Napier deposes that on the 11th of April he requested Besides, there 
her Miyesty's Ministers at Berlin, Copenhagen, Stockholm, communica- 
and Hamburg, to give notice to the British Consuls and Vice- g?°Q^^"^ j^. 
Consuls that he intended immediately to place the whole of the to the different 
Russian ports in the Baltic and the Gulf of Finland and Bothnia ^^^^' 
under blockade. 

What was done thereupon ? Lord Bloomfield deposes that The English 
on the 14th of April he received such communication from Sir Berlin tOso 
C. Napier that on the 15th he communicated it to the British made com-* 
Consuls in the various parts of Prussia — Memel and Stettin — to the Fms- 
desiring them to give publicity to such information; that he wan Minister 
communicated the same intelligence to the Prussian Minister Affairs, and 
for Foreign Affairs, and he subjoins a copy of that* Minister's ^^*,f^n^^ 
answer. That answer is dated the 28th of April, and it encloses Prussia. 
a copy of an official declaration to the merchants of Prussia 
annexed to it. 

It bears date the 21st of ApriL It informs the merchants 
that Sir C. Napier was about to take measures for establishing 
the blockade in question, and it apprises them that confisca- 
tion is the penalty attending a breach of blockade, and that 
the Prussian -Government will not be able to intercede in con- 
sequence of any vessel being captured for attempting a breach of 
blockade. That is the notice given by the Prussian Government He *^<> "*y" 
to their own subjects. Lord Bloomfield concludes his affidavit -vras notorious 
by deposing that the blockade of Libau, Windau, and the Gulf j^g^^^jj^^^^^ 
of Biga, was matter oC public notoriety, referred to in all the 
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newspapers^ and a matter of general conversation in political 
and commercial circles^ in Berlin as early as the 1st of May. 

Mr. Buchanan, her Majesty's Minister at the Court of 
Denmark, deposes that on the 1 2th of April he received from 
Sir Charles Napier the following despatch : — 

"Duke of Wellington, in Kioge Bay, AprQ 11. 1854. 
" Sir, — ^I have the honour to acquaint your Excellency, for the information 
of the foreign ministers, consuls, vice-consuls, and consular agents residing 
in the kingdom of Denmark, that her Britannic Majesty*s fleet will sail this 
d^j for the Gulf of Finland, to place in a state of blockade the whole cf the 
Bussian ports in the Baltic, and in the Gulfs of Finland and Bothnia." 

Upon receiving this notice Mr. Buchanan immediately ad- 
dressed a note to the Minister for Foreign Affairs to the Court 
to which he was accredited^ giving him information thereof, and 
he received a letter acknowledging the receipt of that communi- 
cation. 

Mr. Buchanan, having ascertained that Sir C. Napier had 
sailed with the fleet on the 12 th of April, made an express 
communication of that particular circumstance to the Danish 
Minister of Foreign Affiiirs« and to all the foreign ministers, 
and other foreign diplomatic and consular agents at Copenhagen. 
On the 14th of April a notification of such information was 
made in a public journal. 

•Mr. Hodges swears that on the 14th of April he made similar 
communications to the Governments of Lubeck, Hamburg, and 
Brunswick. 

It is true these are not notifications by Sir C. Napier himself of 
an actual blockade having been established, or to be established 
on a given day, but these communications do make known to 
foreign Governments the intention to constitute this blockade 
immediately. It is, therefore, a fact, proved beyond all shadow 
of doubt, that Prussia, Denmark, and the Hanse Towns, were 
apprised of what was about to take place ; and the public notice 
taken shows their sense of such communications, their convic- 
tion that as soon as practicable, the intention of Sir C. Napier 
would be carried into effect, and that their Governments — the 
Prussian more especially — duly apprised their subjects of what 
would be the consequence of violating the blockade. 

Now, of the perfect notoriety, and, I will add, the legal 
notoriety of such intention to blockade, no human being can 
entertain a doubt. The least that can be said is that the sub- 
jects of these neutral states knew what was about instantiy to 
be done. 

What, then, is the legal effect of such an authorized commu* 
nication ? I admit that H is not the publication of a notice of 
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an actual blockade, or that it will be imposed on a certain day. , ^^^^' . 
Had a day or time been fixed such a communication would in Admhultt 
effect have been a notification. The communication, however, ^^ ^^ Co dbt. 
is as nearly as possible an approach to such notification, — j^^^ 
was so received by the Prussian Government, and was treated " Franciska.*^ 
as such by them in the documents which they published to the Judgment. 
mercantile classes. What was the consequence ? The atten- ^f^j^^yy 
tion of all mercantile classes was roused to the subject ; their as to the 
most important interests were at stake ; and it is inconceivable ig^^^^^ ^/ j^^ 
that they did not from that time use every endeavour in their blockade, 
power to obtain information on tlie subject, and avail themselves 
of every channel of knowledge to ascertain when the blockade 
was actually imposed. 
It was not only their interest but their bounden duty to They were 

1 /» •. L -1.1 ^ 1 1 hoand to make 

pursue such measures, tor it never can be reasonably contended inquiry, and 
that, having received such information, the subjects of neutral <»nnot avail 

. . , themselves of 

states hod a right to shut their eyes and to stop their ears against the plea of 
the reception of that knowledge which such a state of circum- ig^p^^ce, 

* ° , which mast 

stances would naturally generate. They had no right to say, have been 
because this is not a notification of a blockade at a particular ^^^ 
time or hour, present or to come, we will consider this inti- 
mation of what is about to take place of no consequence, and 
we will contend that we are entitled to be placed in the same 
situation as if no such knowledge had been conveyed to us, — 
as if the purpose and intention of Sir C. Napier had been kept 
secret from us. 

I am, therefore, of opinion that these communications are The inference 
strong evidence tending to prove the notoriety of this blockade ; ^^^ ^^^?® ^ 
for if^ as I have already said, the blockade was established in tions is, that 
fact, these circumstances must have led to inquiry, and inquiry bwanwnoto- 
to information. rious. 

[The learned Judge then, having examined with great minute- 
ness the evidence of the officers of the squadron, and of the 
consuls at the different ports as to the publication of the 
blockade, compared it with that produced by the claimants, and 
pointed out that the claimants' evidence, for the most part, 
tended to prove what was not disputed, viz., the absence of 
formal notification; but ignored the point at issue, viz., the 
general notoriety of the blockade de facto. He then contmued.] 

Can I believe that, after the evidence that I have recaf^itu- Upon due con- 
kted as to the fact of the blockade itself, as to the visiting so ;id«'^*«>» «^ 

1 j-i. 1. n »*6«^ the evidence, 

many vessels, and mdorsmg their papers, — after all the com- the Court con- 
munications made by the ministers, the consuls, the officers, the fief of thf ^^* 
publications at Memel and at Riga, — considering the facility hiockadewas 
of communication between all the ports of the Baltic, the earnest ^omt^th^ 

E. & A. — VOL. ir. L 
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desire which self-interest would prompt to acquire the best, the 
earliest information ; — can I believe, .on a comparison of this 
evidence, that the fact of this blockade was not known, at 
least, at a very earlj period in the month of May? Lord 
Bloomfield says it was known prior to the 1st of May. Siqp- 
posingit was not known before in other plaoes, how long would 
the news be travelling firom Berlin ? I will not attempt to fix 
the day, because it is obvious that knowledge may have reached 
various ports at different times. 

I cannot in my conscience entertain any rational doubt that 
the fact was so ; and I hold myself bound, therefore, to pro- 
nounce that this blockade, by the period I have stated, was 
matter of public notoriety. But I wish to proceed with all 
the care and all the caution which an earnest desire to protect 
the subjects of neutral states can possibly dictate; and if there 
be a rational doubt, however small, 1 wish to give them the full 
benefit of it I shall, therefore, limit my conclusion by stating 
that I consider this blockade to have been, at the time men- 
tioned, a matter of notoriety, yet not of such notoriety as to 
bind the neutral merchant absolutely and without power of 
redemption, but sufficient to throw upon him — and I am well 
warranted by authority in taking this position — the anus of 
proving, if it should be in his power to do so, that he was pur- 
suing his avocation in ignorance of that measure which had 
generally become so publicly known. 

By these conclusions I shall be guided in determining the 
cases brought before me with respect to a breach of the blockade 
of the coast of Courland, and, I hope, with a just regard to the 
circumstances of each particular case. 


Twoqaestionfl: 
— Ist, Is tbe 
letharciele 
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I am happy to say I have arrived at the last part of this case 
which requires a separate discussion. The branch of inquiry 
on which I am now entering involves two questions : 
^ First, whether the 16th article (a) of the treaty of Great Bri- 
tain with Denmark 1670 be now in force, and if so, what is the 
construction to be put upon it ? 

Similar questions arise with respect to the 11th article (b) of 
the treaty of 1661 with Sweden. 


(o) XYI. Alterutri Confoedera- 
tomm ejusque Sabditis Populove 
cum alterius hostibus Commerciiun 
habere, atque Merces quascumqne 
(prohibitis solummodo quas Contra- 
bandas vocant ezceptis) advehere et 
subminiBtrare absque ullo impedi- 
mento licebit, mat in Portuhus Zo- 
citque ab aUero ohsesns^ quod sifece" 


rtiil, liberum tamen ipsis erit, vel 
obsidentibus bona sua oiTendere, yd 
alium quemyis Portum, locmnye non 
obsessum sete conferre. 

Qi) XI. Quamyis superioribiu 
Articulis hujus Foederis acAmici- 
tisD Legibus prohibitum sit, ui neuter 
Confcederatorum altcrutrius Hosti- 
bus auzilium atque pi-sesidium pre- 
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It 18 admitted that these treaties were made at the tune thej ^ ^ ^^^* ^ 
purport to bear date, and consequently were engagements bind- ADimuivTr 

ing upon the contracting powers. To prove* therefore, that the P"«" Coimi. 
treaties themselves, or any part of them, are not operative at the Ij^ 

present time must be an anus on those who assert such position. ^ V^jmcoka. 

The question of revocation of treaties is^ I believe, ahnost j^igmenL 

novel in these Courts. I must therefore state what are the ij.|^^ treaties 

prindples, which I presume ought to govern the Court in haying been 

80 important an inquiry. In one reipect, states contracting m^o/proAng 

with each other in forming treaties, dissolving treaties, or them now u> be 

altering treaties, stand in a very different position from indi- ues on thoee 

viduals. Independent Grovernments are not bound by any "^rtingthe 

particular form, either in making contracts, or changing, or an- in^epg^^at 

nulling them. Forms are indeed in use, but as to contracts sutes aie not 

affectbg only the mutual interests of the contracting parties, f^^^ p^. 

they are not, I apprehend, bound to observe them. cu^^y •• ^p^- 

Though some arguments were addressed to the Court, the aim respect to con* 

of which might be to prove that these articles were obsolete, ^^^^^ 

yet without entering into the question whether treaties can so ^^|^^ 

fail into desuetude, I think the whole history of these treaties, into desue- 
and the discussion respecting them so late as 1793, demonstrate 
that such a position cannot in this case be maintainable. 

The only question which has been substantially raised for my The disputed 

decision is, if I understand it rightly, whether the Danish and JJJnUiSdto 
Swedish treaties before mentioned have been as to particular have existed 

articles revoked by the convention of 1801. The terms in yCTtionof^"' 

1801. 

stet, subintelligi tamen nullo modo bellies Instrameota nti nee Naves 

debet^ Commercia et Narigationon Belliec et FnesidiariaB Hostibiu 

illi Confoederato, ejusque Subditis suppeditandse devehantnr ad alterius 

ac Incolis, qui Belle non est immix- Hostes, sine periculo, si ab altero 

tu^ com JSoBtibns illius Fcederati, ConfaBderfttoram deprebendantnr, 

qui in Belle yersatur, omoino dene- quod pred» csjedaat absque spe resti- 

^t« esse. Cautum tantummede sit tationis. Neque Confoederatonun 

interim ne Merees ullse yecatse con- alteruter sinat ut suorum cujusquam 

trabandss et specialiter nee pecunia opera Hostes aut perduelles alterius 

nee eommeatus, nee Arma, Bom- utantur, Navesque vendantur, eom- 

bardse ciun sois Igniariis et aliis ad modentur, ullove modo usni sint al- 

eas pertinentibus, ignes missiles terutrins Hostibus perduellibus, ad 

Pulvis tormentarins, fomit«s alias ejus ineommodum aut detrimen- 

Lunteo,Globi,Cuspides,£nse8,Laii- turn; Alterutri autem Confoederato- 

ce, Hastse, Bi^nnes, Tormenta, rum ejusre Fopulo Snbditisve cum 

Tabi Catapuitan^ yu%o Mortaria, alterius Hostibus Gommereium ha- 

Inductiles Sclopi, yu%o PetardsBi bere, iisque Meroes quascunque (de 

Glandes Igniarue missiles, yulgo quibus supr^ ezceptnm non est) ad- 

GranadsB, Furcse sdopetarise, Ban- yebere Ueebit, idque sine uUo impe- 

daliers, Salpetrse, Selopeti, Globuli, dimento, nm tit in Poriuhtu, loeisque, 

seu Pilse quse Sclojpetis jaculantur, qui ah aUero obsidentur : Quod si ac 

Casndes, Galeae, Thoraees lorieatss, cideHt, yd Obsessoribus Bona sua 

Tulgo Cuirasses, et simiiia Anna- diyendere, yel ad alium quemvis 

turie genera, Mititcs, Equi, omnia ad Fortum non obsessum libere se oon- 

instrueudos Equos necessaria, Selo- ferre permissum erit. 
pethecte, Balthei et quseeunqae alia 

L2 


148 


THE ECCLESIASTICAL AISTD ADMIRALTY REPORTS. 


1855. 


Admiraltt 
Pjbize Coukt. 

Tex 

Judgment 

Bevocation 
can only be 
inferred when 
the instru* 
ments cannot 
reasonably co- 
eicist. 

The presomp- 
tion is against 
such inference. 

The articles in 
question. 


Convention of 
1801. 


It is said that 
the convention 
of 1801 re< 
yokes the 16th 
article of the 
Banish treaty 
by necessary 
*nplication. 


which such a proposition is stated admit their existence up to 
that period. 

If one written statement Is to be revoked or altered hj another 
there are only two means by which such effect can be wrought — 
direct revocation or necessary implication. Direct revocation 
is not alleged ; in order to constitute revocation by implication 
the inference must be free from doubt ; it must be proved that 
the provisions contained in the latter instrument are such as to 
be wholly irreconcileable with those of the former ; that the two 
cannot reasonably co-exist together. The presumption is agidnst 
such a revocation, because, if the contracting parties intend to 
alter a subsisting article, they would .naturally so express them- 
selves ; they would use revocatory terms. 

Now the articles to which I must more particularly address 

my attention are the 16th of the Danish, and the 11th of the 

Swedish treaty, which preceded it somewhere about nine or ten 

years. The 16th article is in these words: — 

^ It shall be lawful for either of the contracting parties, and their subjects 
or people, to trade with the enemies of the other, and to convey and supply 
to them any merchandize whatever, except only those prohibited goods 
which are called contraband, without any impediment, unless in parts and 
places besieged by the other ; which, if they should do, they shall neverthe- 
less be at liberty either to sell their goods to the besiegers, or to carry them 
to any other port or place not besieged.** 

This treaty, I should observe, was originally in Latin. 

The convention of June 1801, is between Great Britain and 
Russia, but Denmark and Sweden afterwards became parties to 
it* It is mentioned that the intention was that all the former 
treaties should be renewed by this convention, when Denmark 
and Sweden acceded to it ; for they say, '* save and except the 
differences which result from the nature of the treaties and 
engagements antecedently subsisting between England and Den- 
mark, of which the continuance and renewal are secured by the 
aforesaid convention." 

I take it, therefore, that the convention of 1801, generally 
confirmed, revived, and brought into existence, the same as if 
there were no war, all the treaties previously subsisting between 
Denmark and England, and, amongst others, this identical treaty. 
That confines the consideration to the simple question whether 
anything is to be found in the convention of 1801 which will 
annul directly or indirectly the article in question. 

I hardly know where to fix my attention in this case. Per- 
haps it is better to begin by observing that, beyond all doubt, 
there are no revocatory clauses, and that the question is one of 
necessary implication ; whether, in fact, it was the intention of 
these parties, without stating it, to substitute the provisions in 
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the treaty of 1801 for the 16th article of the Danish treaty, 

and the 11th article of the Swedish treaty. Admuultt 

I am not quite sure whether I am correct, but I understood ^__^ 
the argument of Her Majestjfn Advocate to be founded upon the Thb 
3rd article of this treaty, and especially upon the division of it " ^^^^^^** 
marked No. 4. : " That in order to determine what charac- ""s™"*"- 
terizes a blockaded port, that denomination is given only to a 
port where there is, by the disposition of the power which 
attacks it with ships stationary or sufficiently near, an evident 
danger in entering. That the ships of the neutral shall not bo 
stopped but upon just causes and evident facts ; that they be 
tried without delay, and that the proceeding be always uniform,L 
prompt, and legal" 

I have looked through the whole of this treaty very care- 
fully, and have paid due attention to the argument of Her 
Majeity^s Advocate^ as I understand it, that because the con- 
vention of 1780 has been embodied in this, almost word for 
word, with the single exception of the two, articles which were 
most objectionable to Gi*eat Britain, viz., that free ships made 
free goods, and the article of search, of notice, and of blockaded 
ports, therefore, by reason of the omission on the occasion in 
question, this treaty must be considered a substitution for, or 
revocation of, the 16th article of the treaty of Denmark of 1670. 

On this point I would first observe that, beyond all doubt tn tbe conyen 
whatever, there are no revocatory words, and I must say that tlTie are no 
I cannot discover any terms in this treaty which I am jus- revocatory 

M*n J • A • X t j^» i_ • i» x» words, and no 

tified in construing to be a revocation by impucation, nor terms which 
any intention to substitute this treaty, or any part of it, jusufy ilie in- 
for the stipulations contained in the 16th article, and I must Tocation; 
add that I do not perceive the slightest inconsistency in the 
16th article of the Danish treaty and this treaty of 1801 
subsisting together. 1 will add to this, that with regard to the 
Swedish treaty in 1803, that article which contained a pro- 
vision as to contraband, was altered, and no notice was taken of 
the remainder. 

In the documents themselves, I see no reason to pronounce a Though there 
judicial opinion in favour of a revocation. There are ciifeum- SS5ttms?anc«»* 
stances, however, which, if I am correctly informed, tend to ^^^^^ induce 
show that some conception was entertained that a revocation a conceptioA' 
was intended. I advert to the fact that the reservation as to ^" existed 
Sweden and Denmark, inserted in the instructions from thft vocation' was 
Admiralty in 1793, were not inserted in any instructions issued i*"®*^^^ 
in the war commending in 1803, and also, what appears still 
more extraordinary, I cannot find any trace of the articles in 
question becoming the subject of discussion in these Courts. 

L 3 
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. ^^^' . Bat if alll have now stated be correct, I do not perceive how 

AoioEALTT such circumstances ought to influence my present judgment, 

PM nCoP BT. £^j. ijj^ omisdon to which I have alluded may possibly have 

Tkb been unintentional, or even, if intentional, it was the act of one 

* iTsAKoisKA.*' of the contracting parties only. I am at a loss, indeed, to con- 

Judgment ^^y^ {^q^ ^^ happened that when so many Danish and Swedish 

BnttheConrt vessels were captured, these articles were not brought into 

jadgment Controversy ; but the omission to seek a remedy cannot alter a 

wiSom refer, contract 
mce to Macb 

circmnftueai. For these reasons I feel myself bound to come to the con- 

The Court dusion that the 1 6th article of the treaty with Denmark of 

holds the i6th 1670, and the 11th article of the treaty with Sweden of 1661, 

^^h!li^* are unrevoked and in fall vigour. 

11th of the Xhe most dij£cult task remains ; for, admitting these articles 

tiee, to be in to be in foTCC^ what is their true meaning, and how are they to 

fan Tigoor, be construed ? 

^fft^MkU) ^ apprehend that I must first look to the articles themselves, 

the artidet and if the meaning intended to be expressed is dear, I am not 
S^^£. «t Hberty to go further. 
^ ^ If there be doubt, I should in an ordinary course seek elaci- 

jOic Court hat i.ii* »• i t • t % • ' 

no eitraneone dation by reference to the circumstances under which the treaties i 
elacidataon of were concluded. I have used my best endeavours to obtain , 

these articlefl. , , ■ I 

information, but I must candidly acknowledge that I am unable 
to refer to any auxiliary information of this description. I 
cannot find any information as to the peculiar circumstances 
attending the country at the time these treaties wisre made 
which would throw any light upon the present question. Co- 
temporary exposition would be the next resource; I have none, 
and I have not heard that there was any cotemporary expod- 
tion. In the very able argument addressed to the Court I was 
not apprised, and I do not know, whether these articles were 
carried into execution, and if yea, how, during any war prior 
to 1793, or if so, to what extent. 

Two kinde of •A€*"*> ^^^ regard to modem exposition, this may be of two 

modern expo« kinds : 

giuon. First, an explanation solemnly agreed between the two states 

reconcileable with the terms of the articles. An interpretation 
of this kind, though it might not be quite in unison witii my 
own opinion, I should hold myself bound to accept. 

Secondly, an interpretation which the words of the article do 
not admit. Such an interpretation might be more properly called 
a substitute for the original meaning, but agreed to by both the 
contracting powers. Assuming this to happen, I must have the 
authority of the Grovemment under which I sit that such an 
agreed interpretation has taken place. I should then receive it, 
not as a construction, but as an agreed settiement of a difficulty* 
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It is quite right that the Court of Admiralty should decide isss/ 
whether one treaty has been revoked or altered by another ; it is Admibaltt 
equally within its province to construe the meaning of a treaty ; ^^^'^ Cookt. 
but if any change has taken place by diplomatic arrangements ij.^ 
only as relates either to the subsistence and continuing effect of " Frakcluul" 
the treaty, or as to any alteration in its meaning, such is matter Judgment 
for the Governments, and not fit for a judicial tribunal. 

It has been contended that these treaties must have been it is bM these 
intended to confer some peculiar privileges on Denmark and ^^'^^'^J. 
Sweden, otherwise why should such artides be framed? or, to tended to con- 
express the same idea in other words, that in case of war, Den« prf^Lg on 
mark and Sweden should, as neutrals, have some advantage over Denmark and 
other neutral countries. 

First, I will observe that it may be not altogether unusual A treaty may 
for a treaty to be made merely declaratory of the law, not ^aSS^^irf*^ 
giving any peculiar advantage to either of the contracting the Law of 
powers ; and such is the opinion expressed by Mr. Wheaton, u^J^tood 
with regard to the treaty with America in 1794. between the 

Without any reference to these particular treaties, I must parties. 
express my serious doubt whether the principle involved in A treaty con- 
such proposition can be maintained, — whether it was quite nlutSarU^ 
consistent with the Law of Nations to confer on one neutral to trade with 
rights as to blockades which did not belong to others. The ports denied 
true principle ic^ that the evils arising to neutral nations from to other neu- 
war, and especially the exercise of the right of blockade, are inconsistent 

evils which ought to fall on all according to the same rule ; ^}^ ^* ^^ 
1 • 1 1 • 1 11 11.. 11 ^ Nations, 

that it would be wholly contrary to law and justice to allow 

one neutral to trade with a blockaded port, and exclude 
others. So, in a less degree, but still equally in principle, it 
could not be consistent with justice to relax the precaution or 
diminish the safeguards against entering a blockaded port in 
favour of one or two neutral states, to the prejudice of others ; 
because so doing would be giving them facilities and induce- 
ments which others did not possess, and so confer upon them a 
special commercial advantage not warranted by other distin- 
guishing circumstances; and moreover, that such a measure 
might justly be complained of on another ground, viz., that all Restrictions as 
restrictions with regard to blockades are only justifiable to the JJe^o^y^* 
extent that they are necessary to effect their object; and that tified by neces- 
if a restriction is not necessary to be imposed on one neutral "eeessUy ap^* 
state, it is equally unnecessary to be applied to another. v^v» to ail 

I will illustrate the foregoing reasoning by reference to the equally. 
subject of contraband. Now, we all know that there is con- Belligerents 
traband by the general law, contraband by special treaty, and ^e'nei^iOa*** 
articles excepted from contraband for special reasons, particu- pri?iiegeto 
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'•Franciska.'* 

Judgment 

import contra- 
band to the 
enemy while 
he denies it to 
another neu- 
tral 


The law of 
blockade at the 
date of the 
treaties is nn- 
known, aiid it 
is prolMible 
that the pro- 
Tisions of the 
treaties were 
declarations of 
the fnture law 
on the subject 
of the law 
which now 
prevails. 


The Ad- 
miralty orders 
of 1793 seem 
based upon 
these treaties. 


Admiralty 
instmctions 
of 1793. 


larly as being the growth and produce of a country. Suppose 
France and Russia to be at war, and Belgium and Great 
Britain to be neutral countries, what would be said of a 
treaty whereby France agreed to allow the manufactures of 
Liege, being of the nature of general contraband, to go without 
let or hindrance to Russia ? Would not Great Britain have a 
right to say. The whole law of contraband depends upon the 
right of self-protection ; if necessary at all, it is equally neces- 
sary against all; and you have no right to keep the burden 
upon me, and relieve another to my disadvantage ? For these 
reasons, without saying to what construction I may be com- 
pelled to come, I think strong objections in principle lie to the 
proposition contended for by Dr. Twiss. 

To carry this matter a little further. When I am told that 
by these treaties extraordinary rights were conferred on Sweden 
and Denmark, I should have liked to have known what was the 
law governing blockades such as the present in those days 
when the treaties were framed, and in what particulars these 
treaties differed from that law. It would, perhaps, not be easy 
to show what the law was. It is within the bounds of possi- 
bility, lookbg at the unsettled state of the law at that period, 
that the alterations supposed to have been made by those 
treaties were only an exemplification of the present law, — a 
declaration of what should be taken to be the law. 

On the other hand, however, it must be admitted that the 
circumstances of the exception from the Admiralty orders of 
1793, and Mr. Keene's (a) negotiating about the same period, 
show that, in the opinion of the British Government at that 
period, diere was some peculiar privilege reserved by these 
treaties to Sweden and Denmark. That privilege was construed 
to be a right to warning. 

These instructions are very short, and we must recollect 
that upon the occasion when they were issued. Great Britain 
and other European countries conceived that such was the stat6 
of warfare with France, that it was lawful to resort to the most 
extraordinary measures for the purpose of crushing the French 
nation, even to the attempt of endeavouring to starve them. 


(a) Mr. Keene, Charg^ d^Afikires 
from his Britannic Majesty, in a 
note addressed to the Cabinet of the 
King of Sweden, said, *'The ex^ 
ception in favour of Sweden in the 
article of these regulations con* 
cerning blocked up ports, is founded 
upon ue same treaty, the principles 
of which are perfectly consistent 
with the prescriptions given to the 
Commaud<;r8 of nis Majesty's armed 


vessels. It can certainly not be 
imagined that the object of this 
treaty has been to permit to the 
vessels belonging to neutral powers 
to renew their attempts of entering 
into blocked up ports as many times 
till they succeed in throwing pro- 
visions into them; they have only 
been exempted from the punishment 
of confiscation on the first attempt/* 
^^Awvual Register, 1793, p. 174. 
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The first object of these instructions is contained in article !• ^^ ^^^^' ^ 
The next is, all neutral vessels were to be detained, and the Admiralty 
right of pre-emption exercised ; and to the best of my recollec- ^^^^ Coubt, 
tion, I believe they received ten per cent, for freight. The xhb 
second article ww, — " Fbanchka." 

• Judgment 

** It shall be lawful for the commanders of his Majesty's ships of war, 

and privateers that have, or may have, letters of marque against France, to 

seize all ships, whatever be their cargoes, that shall be found attempting to 

enter any blockaded port, and to send the same for condemnation, together 

with their cargoes, except the ships of Denmark and Sweden^ which shaU only 

he prevented from entering on the first attempt^ but on the second shall be 

sent in for condemnation.** 

Now, it is perfectly clear to my mind, and no person can deny, 
that it must have been intended by these instructions to have 
referred to treaties which were in existence, and that in conse- 
quence of these treaties this privilege was given to Denmark 
and Sweden. When we go to the third article, I must con- 
fess, that when one comes to construe the treaty itself, it does 
leave a court of justice in a great difficulty indeed. The 
third article, supposing that I understand it rightly, and that 
pains were taken in forming these articles, relates to blockade 
by declaration, in which case Danish and Swedish ships are all 
put on the same footing as others, and there is no exception 
at all* I must not call that a construction of the treaty, be- 
cause that would be wrong; this was the step taken by his 
Majesty's Government at that time in consequence of the 
treaties between Denmark and Sweden. 

There are several reasons wluch render it very doubtful Quaere, can the 
whether I can take these instructions as my guide. thesTinstruc* 

First, I can hardly consider them as a construction of the tions a« its 
words of the articles, for I can find no words in the articles to ^^ ^ 
bear them out. They can be made to bear them out only by 
putting words into the articles which appear neither expressly 
nor by implication. There is not a word as to warning off the 
first time to be found in any one of the articles, nor any- 
thing approaching to it. 

Secondly, as an exposition of the article, they are loose and 
unsatisfactory ; for the great question of all will still remain 
unsolved, viz., whether a Danish vessel would be entitled to a 
warning if she proceeded with a knowledge of the blockade de 
facto, and made an attempt to break it ; that is not solved by 
these instrnctions nor by anything else. 

Thirdly, this exposition, if such it may be called, or agreed 
construction, was temporary only, and, so far as I know its 
duration ended with that war. 
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rigbt to go to 
blockaded 
ports wonld be 
repognant to 
the ngbts of 
other neatral 
nations. 


The articles 
are dii&ealt to 
construe. 


Fourthljy Mr. Keene's despatch justifies me in saying that 
this was not an exposition of the articles, but a substitution for 
them ; and I apprehend that where such a substitute for expla- 
nation is agreed upon, I am not at liberty to engraft it into 
judicial proceedings, except under the authority of the (jovem- 
ment under which I sit, and no such authority I ha^« 

If, then, I am not authorized to take these instructions as the 
arrangement made between the two Governments, and as a per- 
manent settlement, I must put upon those articles that inter* 
pretation which I think the words in which they are expressed 
require, and which they were intended to bear at the time of 
the contract ; that is, if we ought, with our little means of judg- 
ing, to say what the contracting parties intended in 1661 and 
1670. 

First, it is, I conceive, perfecdy dear that these articles do 
not give any general right or liberty to go to blockaded ports. 

The words of the 16th article are : they shall have freedom, 
of course, to go anywhere they please without impediment 
^* unless in parts and places besieged by the other.^ Therefore, 
construing, as I believe I must, obsessum to be commensurate 
with the si^e or blockade, or both, it was intended that Den- 
mark and Sweden should not convey merchandize to blockaded 
places. 

With regard to what follows, I might enter into some nice 
disquisitions with respect to the two treaties, because the treaty 
of Sweden, which perhaps I may call the mother treaty of the 
two, is in these words, '^ quod si acdderit^ which is construed to 
mean, ^^ if they happen to go to blockaded ports." The words are 
<^ quod si acciderit,^* the meaning may be, ^^unintentionally ap- 
proaching them ; " the words in the Danish treaty are ^* quod si 
fecerini;"iiieBe words are equally left without auxiliary expla- 
nation. They must, I grant, looking at the .whole context, ne- 
cessarily mean this — if they should in some way or other, but 
how nobody can tell, approach blockaded ports. 

My opinion is, therefore, there was no general right to go to 
blockaded ports, and such a stipulation would not only have 
militated against the right of blockade, but would have been 
repugnant to the just rights of other neutral nations. 

In what cases, then, were these articles to apply ? There are 
insuperable difficulties to any literal interpretation of the words 
of the articlesi arising most probably from our ignorance of the 
circumstances for which they were intended to provide. 

It is my belief, though a belief I cannot act upon, that there 
was some particular commercial intercourse, a regard to which 
dictated these compacts, such as a supply of provisions, or some 
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similar commodity ; for it is almost an absurdity to suppose that , ^^^^' . 

these articles applied to cargoes of every description. Observe Avmikaltt 

the alternative^ — ^you may take it, according to one construction, ^''^ Court. 
to a blockaded port, the blockading squadron must buy it, or r^^^ 

you must take it to another port Now, could it be supposed " Fkakciska." 
that a Danish or Swedish vessel should carry a cargo of silks JudgmenL 

and fitatins, or pig iron, to the blockading fleet, and say. Buy my probaify they 

cargo, or send me to an enemy's port not blockaded ? It must referred to 

have been intended that the commodity offered to the squadron ^^ ^^' 

must have been a commodity possible to be bought; there can »«rciai in- 

♦ , » t«i tercoune of 

be no other meaning to that part of the treaty. which we are 

I incline to think that the only mode of arriving at a safe ^^"^ ignorant. 
conclusion is, to determine what is not the meaning, or what is 
sometimes called the process of exhaustion. 

It is agreed then first, that this article does not destroy the J*»« wticie 
right of blockade generally. Does it mean that a Swedish or late for wam. 
Danish vessel may, with a perfect knowledge of the blockade, «»^ j!/f «nder 
sail with a cargo for that blockaded port, get in if she can stances. 
without being stopped by the cruizers, and if stopped say, 
** True, I was going to the blockaded port, but you have caught 
me ; buy my cargo, or send me to another port not blockaded?" 

Would that be a rational exposition? What would be the 
consequence ? All Swedish and Danish vessels might sail for any 
of the blockaded ports, for Riga, get in if they could ; if turned 
back, sail along the blockaded coast, slip into Windau or Libau, 
or, if stopped by another cruizer, say, ^^ I have been warned; I 
am in my course to some port not blockaded." 

If this be the sort of warning claimed for a ship intending to 
violate the blockade, I say that such a construction is not only 
not to be found within the four comers of the treaty, but is 
repugnant to the spirit of it ; destructive of all just rights be- 
longing both to belligerents and other neutral states. 

But there is another possible interpretation which I will put If a Banish 
to the test. A Danish vessel, cognizant of the blockade, but laSTof ttS*"' 
without any intention to violate it, sails straight for the block- Uookade, 
ading squadron, says, "Buy my cargo, or let me go to an un- ISight for 
blockaded port^ I think this might be one of the meanings, ^^? block- 
and if such a cose should occur, I would restore the veeseL dronf and^ny 

Take another state of things. A Danish vessel proceeding '"Bajmy 
for a blockaded port in ignorance of the blockade. By the or- Coort'woold 
dinary law of blockade she will not be condemned, unless the '^^^ 
blockade had been notified to Denmark, or unless the blockade 
had become so notorious that knowledge must be presumed. 
Does the treaty make any difference in such a case? 

In the case first supposed, of notification to Denmark, it could Ignorance, 


156 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 


1855. 


Admiralty 
Pbizb Coubt. 

This 
** foanciska." 

JudgmenU 

for which the 
neati^al's 60- 
▼ernment is 
answerable, 
is no excnse. 

Supposing a 
blockade 
de facto ge- 
nerally known, 
and a case of 
particidar 
ignorance^ the 
Court would 
give Danish 
and Swedish 
vessels the 
benefit of the 
treaty, and 
not press 
against them 
the usnal pre- 
sumption of 
knowledge. 

In a case of 
reasonable 
doubt as to 
the continu- 
ance of the 
blockade, and 
of a vessel 
directing her 
course to the 
blockading 
squadron to 
make inquiries, 
the Court 
would give 
her the benefit 
of the treaty. 

Denmark and 
Sweden have 
no ground v/f 
complaint 


not be argued that ignorance could be any excuse, when that 
ignorance arose from the fault of the Danish GoYemment, in not 
informing her subjects, as Lord Stowett heH it was the duty of 
every Government so receiving a notification to do. 

Then consider the case of ignorance of a blockade de facto. 
There might be a case of general notoriety^ and yet of particular 
ignorance ; a case where, unless there was some stipulation by 
treaty, the presumption of knowledge oight to prevail against 
the fact of ignorance. Does this treaty puovide for such a con- 
tingency ? Possibly it might have been intended so to do. It 
is possible that, as this treaty is universal in its terms, and 
not confined to the Baltic, and as Denmark and Sweden were 
in those times difiicult of access, this might have been the in- 
tention of the contracting parties. 

Be it so, then, though circumstances have wholly changed ; 
yet if such a case occur, Danish ships and property shall be 
protected. 

Is there any other possible state of things in which Denmark 
or Sweden, (I speak of them indiscriminately) could reasonably 
claim a benefit under this treaty ? I will exercise my ingenuity 
to find a case. Say a case of doubt as to the continuance of a 
blockade — of justifiable doubt. What is the extent of any 
reasonable demand on the part of the merchant-vessels in such 
a case ? Liberty to approach the blockading squadron and 
make inquiries. Produce the case of reasonable doubt, and of di- 
recting the course of the vessel to the blockading squadron for 
such purpose I will release her. 

Now, what cause of complaint has Denmark or Sweden? 
I have provided for every case that I can even imagine for the 
protection of their merchant-vessels, if their commerce be con- 
ducted with integrity and due regard to the rights of the belli- 
gerent. If there be any other state of things which could re- 
quire a similar remedy, I' would provide for that also; but do 
not tell me that I have given to Denmark and Sweden no more 
than other nations could justly claim, until you have proved to 
me what the state of the law was prior to 1661 — until you 
have shown me that, either this treaty was not declaratory of 
that law, or, if it were not, that the Law of Nations, since 1661, 
has not grown up to the same proportions. Show me3 in short, 
that my construction is not consistent with justice, or with the 
fair import of the words of the treaty, and I will abandon it ; 
but if no complaint can fairly be raised, and no grievance pointed 
out, I will adhere to my own interpretation, and not adopt that 
which the convenience of the moment or the incuria of states- 
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men, might have induced them to resort to, for the sake of tem- 
porary acquiescence. Admikaltt 

Pbize Coubt. 


Having now stated the various conclusions to which I have thb 
come with regard to this blockade and the treaties, I proceed to ** Francmka." 
adjudicate upon this case of the ** Franciska " in conformity vagtnen , 
with those conclusions, and, I hope abo, with the true result of 
the evidence. 

The present consideration is confined to the ship only, (a) The ^^® facta of 
vessel is a Danish vessel, and, in the month of April, left Spain the « Fran- 
with a mixed cargo, destined for the Baltic, and bound to ^""^ 
Elsinore for orders. Mr. Arboe, the owner of the vessel was 
resident at Copenhagen. What were the precise orders the 
master received I have no means of knowing with accuracy. 
She left Elsinore on the 14th of May, and I must seek for his 
destination in the evidence of the master, the papers in gene- 
ral terms describing the voyage to be the Baltic. 

The master's account on the 18th interroo»tory is, that his The master's 
owner's orders were to proceed to Memel, but, he says, *' If there 
was no blockade, and if the English ships of war would permit, 
I was ordered to proceed to Biga, and I was sailing to ascer- 
tain this from the English when captured. The voyage was to 
have ended at Biga if not blockaded, and if permitted, to go in 
and out." 

Now, it is of the last importance in this case lo try the credit 
of the master. 

First, then, he has sworn that his orders were to go to Memel, 
a neutral port, to which he was entitled to go, and so far well ; 
he does not say he was to go to Memel to make inquiries there 
as to the blockade, but omitting all mention of what was to be 
done at Memel, he goes on to state that he was ordered to pro- 
ceed to Biga if not blockaded. 

On the 13th interrogatory he states the consignees of the 
cargo in Memel were Frederick SchcUer ; the Biga consignees 
he does not know. His evidence on the third interrogatory s 
*^ The place of capture was ten miles to the west of Lyser Ort; 
the day was the 22nd of May ; the distance from the place of 
capture to Memel would be about 130 miles to the east of 
Memel, and beyond it." 

I cannot easily reconcile this statement with his assertion 
that his orders were to proceed to Memel ; but on the 30th 
interrogatory there is a further statement that the " Franciska " 
was steering her course towards Memel before the capture. 
Here, then, is a vessel said to be proceeding to Memel, when 

(a) On a subsequent day the cargo was also condemned. 
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she has ahreadj proceeded 130 miles beyond it towards the 
Gulf of Riga, and is sailixig in a direction, aceording to the log, 
£. N. E. and N. and by E. ; that, I confess, is a nautical ques- 
tion which I cannot solve with any advantage to the present 
claimant. 

But is there a word of truth in this statement? Wasthid 
vessel sailing towards Memel at the time of capture^ or shortly 
before ? Let us look at the log : on the 21st of May, at 3 A. M., 
Libau was in sight E. and by N. ; the couise during the whole 
of that day was E. K E. and N. and by E. On the 22nd she had 
advanced so as to get Windau in sight, and she steered N. N. E. 
and E. and by N., therefore she was never steering towards 
Memel at all, and this part of the statement is utterly false ; it 
is not true that her course was altered to approach the cruizer 
when she descried her. In answer to this same interrogatory 
this master equivocates, and plunges still deeper into difficulty. 
He says her course was at all times when the weather would 
permit directed to the place for which she appears destined by 
the ship's papers. This is mere equivocation, because he knew 
that the clearance was for the Baltic generally, and it is utterly 
false to say that she was going to Memel at any time whatever. 

The real truth is, that the master was going to Biga ; that he 
was aware that the so doing might subject him to detention by 
a British cruiser ; that he was embarrassed by the place of cap- 
ture ; that he could not determine what was the best course to 
make : so that at one time he swears he was going to Memel, 
which was not true, and at another that he was seeking a Brit- 
ish cruizer for the purpose of making inquiries, which was 
equally false. I entertain no doubt whatever that this master 
was cognizant of the blockade, was seeking to violate it, and has 
invented a tissue of inconsistent falsehoods for the chance of 
escape. 

There is nothing more to comment upon. The papers afford 
no information nor does the further proof. It was strongly 
urged by Her Mqjesty^s Advocate that Mr. Arboe, the owner, 
had not made an affidavit deposing to his ignorance of the fact 
of the blockade. Perhaps that may be some confirmatory 
proof of the inferences I must draw from the evidence of 
the master and the log ; but I respect Mr. Arboe for his ab- 
stinence ; for sure I am from this evidence, as well as from the 
whole testimony regarding the blockade, that he could not have 
asserted his ignorance without sacrificing his conscience to his 
interest. 

First, I condemn this ship, because I hold that the blockade 
was notorious at Elsinore on the 14th of May, the day this 
vessel sailed. 
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Secondly, because the master has deposed falsely, and was , ^^^' . 
proceeding to Yiolate the blockade with a full knowledge there- Adxibalty 
of. Under such circumstances he can derive no benefit from Pw^Cwbt. 
the treaty with Denmark. Trb 

With respect to the other cases, I must postpone my judg- " Franciska.*' 
ment till I have had time to examine the peculiar circumstances Jiu^fmMt. 
belonging to each. S"^"* ^^*" 

I am afraid it may be said with some truth that this judg- sailed. 
ment in parts may he diffuse, in others I may have been guilty 2nd. the 
of repetition ; but when it is considered that I have had, in the wiiftilly de- 
space of one week, to make some inquiries, as far as my means P*^ foUeljr. 
extended, iuto the history of the treaties, to weigh and digest no benefit 
all this evidence, and to come to my conclusion, I think it would ^^^® 
not be expected that I should be as concise or as accurate in 
my expressions as I otherwise might have wished to be. But I 
felt, from the great interest taken in these cases, and knowing 
what mischief must accrue by delay, that it was better to pro- 
nounce my judgment, the substance of which I believe right, 
than, by taking further time, to expose those interests to dete- 
rioration. 

Proctors : The Queen^s Proctor ; Deacon. 


THE « STEEN BILLE.'* Beeh. ^^^Zt. 

Db. Lushington. The " Steen Bille *' sailed from Elsi- xhe circum- 
nore with a cargo of coals and tar on the 18th of May, and stances of the 
the master swears that the voyage was to have ended at Stock- 
holm. Adhering to the opinion I have already expressed, I 
must hold that the owners resident at Elsinore and the master 
were cognizant of the blockade, unless, indeed, it were possible 
to show a case of entire and not wilful ignorance. But if this 
vessel was really going to Stockholm there was no breach of 
blockade, and a knowledge of the blockade matters not. The 
master states the place of capture to have been about forty or 
forty«five miles off the coast between Memel and Libau ; and 
also, that on the day before her latitude was 66° 8' N., and her 
longitude 19"* 59' E. He says that he should guess, but that he 
could not say with any certainty, that at the time of seizure 
they had varied about 16^ to the north ; ^< I am sure," he added, 
** we were further to the westward than the day before." 

Much evidence has been adduced to show that the place of The place of 
capture was in the proper course to Stockholm. I am not con- ^^he^course 
vinced by this evidence, but do not mean to decide as if I wholly ^ Ris& » 

" well as to 
Stockholm. 
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discredited it This is abundantly clear^ that though it might 
be a proper course for Stockholm, it was also a proper course 
for Riga. 

How, then, am I to be satisfied as to which place the master 
was really conducting the course of his vessel? I must look to 
the whole of the evidence, and see whether it is true and con- 
sistent, — whether the master is deserving of credit or not. 

[The learned Judge having minutely compared the master^s 
evidence with the log of the vessel, continued.] 

Hence it is clear that the ship was not going voluntarily to 
the northward or the westward, but that her course was as near 
as she could possibly lie to Riga. Part of the day it was calm, 
but when she did move it was to the east, and not to the west ; 
she made above twenty miles to the eastward, and not west- 
ward. 

The master says that the vessel was not, before or at time of 
capture, sailing beyond or wide of Stockholm, only to this ex- 
tent, that at the time of capture he was standing in rather far 
to the east, as he expected the wind to be wearing easterly, 
and he wanted to make the most of it, when he again tacked. 
It appears to me that the vessel had the wind adverse from the 
east for some time. How could the master possibly be standing 
so far to the east at the time he was captured, if the fact was as 
he has represented it ? He has stated that he had gone farther 
to the west than he had been the day preceding. I am of 
opinion that he is discredited by his own log and his own 

statement. 

I£ I entertained any doubt as to the destination of this velsel, 
there are two papers in the case which satisfy my mind that 

she was proceeding to Riga. The first is a letter from the 
owner addressed to Mr. Hellesteen, Stockholm, and dated 
** Elsinore, May 18," the very day the vessel left ; and it re- 
quests that gentleman to procure the captain a good price for 
his cargo, and a good out-freight, in case he should visit Stock- 
holm. It was put in the alternative,-^'^ in case he should visit 
Stockholm." 

There is another letter written the same day, after ten o^clock, 
by the owner to the master, in these words : *'I have this mo- 
ment remembered that you have not bills of lading of the 
twenty barrels of coal tar ; I have therefore made out two bills 
of lading for the same, as if they were taken in at Elsinore,"— 
I could not rely upon that circumstance at all, — '^ as they are 
not written on the land pass. These you must sign imme- 
diatelyy and take with you. God with you and luck to Riga* 
Yours, devotedly, A. P. Anbeksen." 
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It is impossible to doubt which is the real and genuine letter , ^^^^- ^ 
of the two — which^ is the letter intended to be carried into Admiralty 
effect, and which not. There has beeu an affidavit made by the ^^^™ Coukt. 
master with regard to an attempt to destroy this last letter, it •p^, <«Steen 
having been stated by the captors that the master at first refused Bille.'* 
to give it up, and then endeavoured to destroy it. I will not Judgment. 
rely on that circumstance ; the case is so clear that it is not 
necessary to enter upon a consideration of the evidence of the 
master upon the point. The only fact upon which I will rely is, 
that the letter was found on board. 

I cannot entertiun any reasonable doubt that the vessel was 
going to Riga in breach of blockade ; and the steps which have 
been resorted to in order to conceal the true destination per* 
fectly satisfy me* that all parties were cognizant of the blockade. 
Of course I must condemn the ship, demned!^" 

Proctors: The Q^ueeiCs Proctor ; and Rothery, 


Adhibaltt 
Prize Court. 

THE « UNION." Barm. Jan. 13. 

1 HIS was a Danish vessel, which left Flensburg on the 13th It is only 

or 14th of May, and was captured off Lyser Ort on the 2l8t. ^rcums?^!^^^^ 

The defence was that she was going to Lyser Ort to make in- allowable to 

quiries whether Riga was blockaded. ^^the Wock"^* 

ading force. 

Db. LtJSHiNGTON. This vcsscl was captured off Lyser Ort, requires the 
on the 21st of May 1854; she sailed under Danish colours, clearest and 

mi /» most satis- 

The voyage was de facto from Flensburg to Biga, but the mas- factory proof 
ter, in answer to tfie 5th interrogatory says, « On the 8th of ^^^^^^^f 
May I hired the crew for Biga or Memel, and back to Memel the blockade, 
if Riga should be blockaded." Jvdgmmu 

With the exception of the bricks on board, the carsro be- 
longed to the master, who owned a part of the vessel. The i)oard. 
ship had on board, besides its papers, two letters to be delivered 
at Kiga, and two letters to be delivered at MemeL On the 
30th interrogatory the master deposes that the *^ Union" was 
steering direct to Lyser Ort ; at the time of her being first pur- 
sued and taken, her course was altered on seeing the ship, to 
ascertain if Biga was blockaded. 

In answer to the 35th interrogatory the master says, " I was Master's e^i- 
wamed by my owners not to go to any place blockaded, but I 
did not know, nor had I ever heard, that any port, river, or 
coast was blockaded." In answer to the 36th interrogatory he 
says, ** I heard there was to be a blockade of Bussian harbours, 
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but I never knew any blockade was established. I remained at 
Flensburg three or four days to ascertain if there was a block- 
ade« and as I could not ascertain^ I determined upon going to 
Lyser Ort to inquire." The mate says she left Flensburg on 
the 13th or 14th of May. 

With respect to the papers found on board this vessel, the 
first I will notice is No. 3., which is a bill of lading of the 
cargo for Memel, and is dated Flensburg^ 13th of May. No. 4. 
is a letter from Flensburg to Riga, desiring the ship might be 
loaded for the writer's account. The l<^-book states that on 
the 14th she left Flensburg ^br Biff a, llie entry in the I(^ at 
the time of capture is remarkable. The boarding officer asked 
if the captain did not know Biga was blockaded ? to which he 
answered. Nothing to that effect had been published. The 
claimant's translation No. 1. is a letter from certain merchants 
at Flensburg to other merchants at Memel, desiring them to 
load hemp on their account ; No. 4. is a letter from other mer- 
chants at Flensburg to merchants at Biffa, to load hemp. No. 7. 
is the clearance ; at the conclusion it says, '' to Memel, — event 
(between two queries) — to Riga." 

This was the evidence produced at the original hearing ; since 
that time, further proof has been brought in, both on behalf of 
the captors and of the claimants, and particularly in this case. 

The Court was of opinion, after a full consideration of all 
the evidence, that the blockade was generally known in all the 
ports of the Baltic ; I did not fix the precise day, nor the par- 
ticular port where and when such blockade became known, be- 
cause it was possible that circumstances might give rise to 
distinctions. 

Abiding by that opinion, I see no reason to conclude that 
Flensburg ought to be excepted, or that the blockade was not 
known at that port on the 12th of May, the day this vessel 
sailed* If, then, a neutral vessel was proceeding from Flens- 
burg to Biga, having sailed on the 12th of May, she would be 
subject to condemnation, according to the ordinary law. 

But this is a Danish vessel, and, conceding to her the privilege 
of proving if she can, that, though the blockade was matter of 
public notoriety, yet that her owners, when they dispatched 
her, were in a state of special ignorance, — how stands the 
evidence ? 

Assuming that I am to give entire credit to all that has 
been stated by the claimants, how stands the case ? Was the 
master ignorant of the blockade according to his own state- 
ment ? I am of opinion that the evidence proves that both the 
owners and master were cognizant of the fact of blockade, and 
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relied for their protection on there being no notification ; and , ^^^^' . 
that thej determined to make the experiment, though, as ap- Admiralty 
pears, with some hedtation. Pbize Coubt. 

Their own account is, that they diartered a vessel for Memel, the 
and, being uncertain whether Biga was blockaded or not, thej '' Union.'* 
sent her to Biga; or^ according to another version, to inquire J^gnunt 
of the blockadmg force whether Biga was blockaded. J^iS'drcum. 

La this justifiable ? Under particular circumstances, perhaps, stances only 
it may be justifiable where information cannot be otherwise pro- ^^^ mforma- 
cured, to inquire of the blockading force; but how can that tionofthe 
excuse prevail in the present case ? Where was the difficulty f^^ ^ 
of inquiring at Memel, a neutral port, which lay in the very 
track, and to which port this vessel was, according to one ac- 
count, primarily chartered. The owner, indeed, swears that 
the vessel could not inquire at any neutral port without great 
expense and loss ; but I must be excused from giving credit to 
a statement which is not justified by the undoubted facts of the 
case. 

There ore other circumstances in the case to which I must 
advert : 

There are parts of the evidence of the master which appear The master's 
to me not a little extraordinary, though important only as affect- extraordinary, 
ing his credit. He deposes, on interrc^tory 13., that even if 
the ship had gone to Biga, the cargo would have been sent 
overland to MemeL Is this credible ? Look at the description 
of the cargo, look at its value at Biga, and its value at Memel. 
Am I to believe that such a cargo would be sent from a port 
where it would fetch a lugh value, by an expensive land carriage, 
to a port where it would fetch much less ? 

The reason of the master so swearing is palpable. It was 
the hope of getting the cargo restored ; but the story is utterly 
incredible, and the effect upon my mind is only to prove how 
little credit is to be given to him. 

Then look at the log ; his entry May 22nd is, that when The log leads 
asked by the boarding officer, if he did not know that Riga |^i.*nce°that 
was blockaded, his answer was, *^ Nothing to that effect had the blockade 
been published/* This appears to me almost tantamount in ^"* novn. 
effect to an admission of knowledge of the blockade. This 
answer is a defence on the ground of there not having been an 
ofiBcial publication, not a denial of knowledge of the fact, which 
in my judgment was the true issue. 

Then^what are the documents on board this vessel, — first, Ship*8 papers, 
the public documents ; secondly, the letters ? 

There is a bill of lading for Memel, and a mariners' contract 
for the Baltic; an admeasurement bill; a list of the crew; 
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and the clearance, which is too ambigaouslj worded to justify 
me in pronouncing any opinion as to its effect ; it is *' for 
Memel, event (or) between two queries — Bigat" 

But taking these papers altogether, supposing this Tcssel had 
been taken before she had passed Memel, what was there to 
prevent the master averring that he was going to Memel, and 
nowhere else ? The master was not going to Memel ; he dis- 
claims it ; he was going to Lyser Ort, according to his own 
account ; there was no charter-party on board. Memel was, 
according to his own statement, in reality a false destination ; 
it became so, taking his own statement, from the moment he 
determined — and that before sailing — to go to Lyser Ort and not 
to Memel* Even if justified in the course he adopted, he has 
not honestly pursued it ; if candid, the destination on the papers 
ought to have been, *^ to Riga, and, if blockaded, to Memel.*' 
Such would have been honest, even if the law had not permitted 
it 

Again, look at the letters : No. 1* dated the 14th of May, 
the very day of suling, is directed to merchants at 'Memel, and 
ordering a cargo from Memel ; Nos. 4, and 5. are letters of a 
similar description to Biga. Can there be more palpable con- 
tradictions ? 

As to the further proof which has been brought in, the 
whole substance of it is, that there was no official publication, 
and a full admission of the notoriety of a blockade, though a 
denial of knowledge of particulars. 

Can I say that the claimants have established an exception 
to the general rule, ^- a case of ignorance of that which was 
publicly talked of? It is perfectly clear that the vessel was 
proceeding wilfully to violate the blockade, and I must con- 
demn her. 

I may add that, where it is intended to prove ignorance of a 
blockade, which was a matter of general notoriety, it must be 
proved by the clearest and most satisfactory evidence to the 
judgment of the Court. 

Proctors: The Qtieen^s Proctor ; sad Bothery. 
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THE « JEANNE MARIE." KolU. ^^n.^\T 

1 HIS was a Dutch ship^ which left Amsterdam in ballast, on ship and 
the 18th of April, and proceeded to Elsinore for orders. She fr«»giitcon- 
cleared out from Elsinore on the 5th of May, entered Riga on Cargo re- 
the 16 th, put a cargo on board in that port, cleared out on the ^^^^ ^J" 
27th, and was Qaptured hy her Majesty's sloop of war ** Archer" tor'$ ex- 
on the 30th, about fifty miles from Riga. ^^{^ 

purchased 

Db. LtJSHiNGTON. This is a Dutch ship which left Amster- ^! 2nd,^the 
dam in ballast on the 18th of April, proceeded to Elsinore for owners of the 

carffo werfi 

orders, cleared out from that port on the 5th of May, entered ignorant of 
Riga on the 16th day of May, put on board a cargo in that port, ^^^^^^^^^^ 
cleared on the 27th, and was captured on the 30tb- sailed, and 

As to the ship and freight, there is no question th^y must be ^^^^^ f^^ 
condemned for breach of blockade ; and I must add that all the owner to 
evidence in this case, and all the conduct of Mr. Schroeder lij^p^*^*, 
satisfies me — if, indeed, I had not been already satisfied — of 3rd, the 
the perfect knowledge which all the parties at Riga had of the jg q^^ strictly 
blockade de facto^ and of the fallacies they indulged in with ^ound by the 
respect to the absence of formal notification, and of a blockading agent, an enemy 
squadron immediately off Riga. It is much to be lamented that °^«rchant 
persons filling such responsible situations should not exercise jfS!^^ 
more caution. • 

The cargo, however, may stand in a different position; it The facts of 
does not belong to the owner of the ship, but to different per- J^lJ^^^^^j 
sons, being Dutch subjects. cargo. 

The master's account is as follows : he says that the cargo 
consisted of sixty lasts of hemp, and twenty -nine lasts of hemp- 
seed, that the laders are Messrs. Kruger and Company, of Riga, 
and the owner Mr. Schroeder, of Amsterdam, for whom the 
cargo had been purchased in 1853. 

The charter-party was signed in Amsterdam, on the 14th of 
April ; the master received it in a letter at Elsinore. He says 
it was a condition of the charter-party, and so it appears, to go 
to Riga to load seed for Amsterdam, and that it should be void 
if the vessel should be prevented by blockade. At Elsinore,- 
the master, according to his own account, applied to the Netheis 
land consul for advice and information, and, acting upon his own 
judgment thereon, proceeded to Riga. 

This is, as relates to the cargo, the substance of the master's 
evidence ; and it appears to me to be substantiated by the fur- 
ther proofs. Then here is a Dutch merchant, with property in 
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a Russian port, bought in December 1853 and January 1854, 
three months before hostilities ; he charters a vessel to bring k 
away as soon as practicable after the ice breaks up. Such 
charter is entered into^ and the vessel sails before any know- 
ledge of the blockade could be supposed to have reached Am- 
sterdam. A blockade was expected, and that contingency was 
provided against by the charter-party being void if it took 
place. 

The master of the vessel was not the agent of the owner of 
the cargo. Assuming him to have left Elsinore with a know- 
ledge of the blockade, it does not appear to me that sudi act 
can be ascribed to the owner of the catgo or his agent. I think, 
therefore, that if any breach of the blockade by ingress has been 
committed, the owner of the cargo is innocent. 

As to egress, the case stands in a different position. The 
shippers of the cargo were certainly the agents of the owners 
of the cargo, and they ordered the goods to be laden on board 
this ship, in breach of blockade. Of this the owners were most 
probably not cognizant. 

The question is, whether they ought to be held responsible 
for the acts of their agents. We all know that as a general 
rule of law, principals must be bound by the acts of their 
agents ; but this Court, as appears by many judgments, is not 
disposed * to carry this rule to the full extent to which it might 
properly be applied in ordinary transactions. It looks with in- 
dulgence, and I think with a just indulgence, to those cases 
where neutrals, without any fault of their own, have had their 
property placed in jeopardy by the breaking out of hostilities, 
and the acts of agents over whom they could not, at the time, 
exercise control, and who might have an interest in the very 
act which endangered the property of their principals. 

I will refer to two or three cases in order to see whether the 
present case fairly falls within the principle. The ^* Neptuntu^^ 
was a case arising out of the blockade of Amsterdam ; part of 
the cargo, belonging to Hamburg merchants, was condemned 
under the general rule respecting shipments in a blockaded 
port; but with respect to other parts belonging to residents in 
Portugal, the Court was prayed to allow them to show that the 
shipments were made under orders given previous to the 
blockade, and Lord Siowett said, '^ It might be attended vnth 
great hardship to neutral merchants, if a responsibility for the 
acts of agents in the enemy's country was to be bound down, 
without any consideration on them, with the same strictness 
with which the law imputes the acts of agents in (»rdinary cases 
to their employers ; it is obvious that such agents may have 
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private interests in shipping off the merchandize of their ports, ^^^^' , 
whilst under blockade, without attending sufficiently to the Admiralty 
risk of their principals." (a) Accordingly, he permitted the ^*^^ Couet. 
orders to be produced, that it might be seen whether there had thb " Jeannb 
been time for counter ordering the shipments after the notifica- Marie/* 
tion of the blockade, and whether due diligence had b^en used Judgment, 
for that purpose on the part of the several claimants. Upon 
the production of the order and the subsequent hearing of the 
claim he said, ^ The claimant stands, therefore, fully justified 
as far as his own personal act can be considered. But then it 
comes to this general question, which I am not aware that the 
Court has yet fully decided, whether the owners are in all cases 
bound merely by the acts of their agents. The abstract rule 
is undoubtedly just, that persons are bound by their agents ; 
but two or three considerations weigh much to induce me to 
limit the extent and application of this principle in these parti- 
cular cases. In the first place I cannot but recollect that the 
law of blockade is a thing rather out of the common course of 
mercantile experience ; it is new to merchants and not very 
familiar to lawyers themselves. It might, therefore, be a little 
too rigorous to expect, in the very first instance, an exact com- 
pliance with the strict rule of law. A second consideration is, 
that the agents of foreign merchants in the enemy's country, 
that country being under blockade, do not stand in the same 
situation as other agents ; they have not only a distinct, but 
^ven an opposite, interest from that of their principals, to fulfil 
the commission, at all risks, as rapidly as possible, for their own 
private advantage and for the public interest of their country, 
at that time under particular pressure as to the exportation of 
its produce. This may fairly be allowed to impose a strong 
obligation on the candour of the Court not to hold an employer 
too strictly bound, on mei^ general principles, by an agent who 
may be actuated by interests different from those of his prin- 
cipal.'* (ft) 

Lord Stowell again enunciat^^ the same principle in the 
" Adelaide^\c), where he also says, with reference to the ship- 
ment of a cargo by an agent, " There must be time to give the 
principal an opportunity of countermanding;'* and he held in 
that case that there was not sufficient to affect the American 
merchant with culpable negligence, and that he was not to be 
held strictly bound by the act of his agent. 

I will also mention the case of the " Juffrow Mana Schroe- 

der^ not that in the third volume, but reported in a note to 

the ^' Potsdam^ (d) in the fourth volume. The note is to this 

(a) 3 Rob. 174. (b) Ibid. 176. (c) Ibid. 284. (d) 4 Ibid. 89. 
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. ^^^^' . effect: "A quantitj of goods sent into Havre in 1797, before 
Admiraltt the blockade, for the purpose of being sent on to Paris, and 
Pri ze Cou bt. ^\^ f^^ ^^q account of the consignor, but reshipped (as found 
The ** Jeanne nnsaleable) by order of the neutral proprietor, during the 
Mabie/' blockade, was restored ; the Court saying, ** As the truth of 
Judgment this representation is not impeached, these goods are, I think, 
entitled to restitution. The same rule which permits neutral 
merchants to withdraw their ships from a blockaded port, 
extends also, with equal justice, to merchandize sent in before 
the blockade, and withdrawn band Jide by the neutral pro- 
prietor/' 
Goods in a The principle then is shortly this, that the goods of neutrals 

port, belong- ^ & P^^ before a blockade may be withdrawn. That case 
ing bond fide yery nearly resembled the present, — almost went upon all fours 
before the with it. Here the property belonged to the claimant, not only 
be^withdra^ prior to the blockade, but prior to the war. These cases, 

however, admit of nice distinctions, and I must observe that 

neither this case which I have cited, nor any other that I 

know of, justifies, even where there was neutral property bought 

• before the war in the enemy's ports, the sending in a neutral 

vessel in ballast to bring it out of this blockaded port. The 

" Comet " (a) shows what Lord Stawell held to be the law upon 

this point. 

Cargo restored Under all the circumstances of the present case, I shall re- 

of the captor's storc this Cargo on the conviction that this property was bought 

expenses. before the war; that the owners of the cargo were ignorant of 

the blockade when the ship sailed, that the breach of blockade 
by ingress was not committed with their knowledge, and that 
the breach by egress, though committed by the shippers at 
Biga, who were their agents, ought not to work a condemnation 
under the circumstances, and especially as I think there was 
no fair opportunity of obtaining a knowledge of the blockade 
and countermanding the shipment. I shall, therefore, restore 
this cargo, first for the reasons stated in the *' Juffrmo Maria 
Schroeder^ and secondly, for 4;he reasons stated in the other 
cases to which I have referred ; but I must direct the expenses 
of the captors to be paid. The ship and freight must be con* 
demned. {V) 

Proctors : The QueerCs Proctor ; and Deacon* 

(a) Edwards, 32. demned the ship and freight, but 

Ip) On the 3rd of February, in restored the cargoes, on tne same 

the cases of the ^ Vrouw Alida ** and principle as in this case. 

^^Annachitia JaTitinOj^* the Court con- 
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THE "NOKNEN." Dahl P^"c"nL 

1 HIS was a Norwegian vessel, which left Bergen with a cargo '^^^^'^^' 
of herrings, with which she entered Biga on the 16th of May. pj^j^ of per- 
On the 27th she left Kiga with another cargo, which had been mission given 
purchased by her supercargo, and was captured by her Majesty's proTcd. 
ship « Archer " on the let of June. demneT" 

Cargo por- 

Db, Lushingtok. This is a Norwegian yessel which left ^?^ad!Si*^* 
Bergen on the 25th of April with a cargo of herrings for Riga, port by a 
which port she entered on the 16th of May, and again quitted ^m?y^e 
it on the 27th, with another cargo, and was captured off Lyser owners a^ 

Ort on the 1st of June. "^"j^ILt't 

That the blockade was at such time notorious, and that a fA. s. 
breach of blockade was committed, I have no doubt, and, there- 
fore, this vessel must be condemned, unless there be established 
some peculiar excuse. 

At the hearing it was argued that this master received per- 
mission from an English steamer to go in and out of Biga, 
according to his evidence. I am of opinion that such an excuse, 
if valid in law (a question I do not discuss), can never be sup- 
ported on the evidence produced in this case ; the gross impro- 
bability of the statement alone is sufficient to deprive it of all 
credit ; and I^ will add that had such statement been true, it is 
quite impossible, looking at the whole of this evidence, not to 
feel assured that the name of the steamer would have been re- 
membered and carefully preserved. 

If it is contended, on the part of a neutral vessel, that she is 
entitled to go to a blockaded port by reason of permission having 
been given to her by one of the blockading force, or one of her 
Majesty's cruizers, it was her duty, if she meant the Court to 
place any reliance on such permission, to take care to have the 
name of the cruizer, that it might be contradicted if not true. 
A mere statement of there being a cruizer, without any name and 
without any definite place being stated where she was seen, 
never can be received. 

The vessel must be condemned, and I can make no distinction 
in favour of the cargo, because it was purchased in a blockaded 
port by the supercargo — an agent sent by the owners of the cargo 
for the purpose ; the ship and cargo must be condemned, {a) 

Proctors: The Queen^s Proctor; and Rotheiy. 

(a) On the same day, in the also condemned, having been pur- 
^^ Johanna Marian'* the cargo was chased bj the master for his father. 
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*'THE OSTSEE." Voss. 

1 HIS was an appeal from the Admifalty Prize Court. 

This TeBsel, under Mecklenburg colours^ took in a cargo of 
wheat at Cronstadt, in Maj 1854, and sailed therefrom on the 
28th of that month, bound to Elsinore for orders. On the 
Ist of June she was captured about twenty-four miles from 
Dagerort, by her Majesty's ship *^ Alban," as for a breach of 
the blockade of Cronstadt, and was sent to Enghtnd for adjudi- 
cation. 

On the 3rd of July proceedings were instituted against the 
ship and cargo ; on the 7th the examination of the witnesses in 
prcqparatorio was completed ; on the 10th a claim was given in 
by Mr. Schacht on behalf of Mr. Brockelman, whom he alleged 
to be the sole owner both of the ship and cargo, omitting the 
other part-owners of the ship. No affidavit accompanied this 
claim, and on the 31st of July an amended claim and affidavit 
were brought in. 

On the 2nd of August the captors offered to restore on pay- 
ment of their expenses ; to this no answer was returned until 
the 10th of August, when the claimants rejected the offer, and 
expressed their expectation of 2000/. damages. 

On the 19th of August the case was heard in the Court 
below, when the learned Judge decreed restitution, but rejected 
the prayer for costs and damages, {b) 

From this decision the claimants appealed. 

Dr. Addams and Dr. Twiss appeared for the appellants ; the 
QueefCs Advocate and Dr. Bayford for the respondents. 


Judgment 
March 29. 


The Eight Honourable Thomas Pembebton Leigsl 
delivered the judgment of the Court 

On the 1st of June 1854, the ship " Ostsee," sailing under 
the Mecklenburg flag, on her vqyage from Cronstadt to Elsi- 
nore, was seized by her Majesty's ship '^ Alban," under the 
command of Captain Otter, and sent to London for adjudication 
as prize. 

Upon the ship's papers, and the examination of the master, 
the mate, and another of the crew, on the usual interrogatories^ 
there appeared to be no ground for condemnation ; and with 
the consent of the captors, on the 19th of August 1854, an 


(a) Present : The Lard President 
of the Cauncily the Right Hon. 
jr. Pemberton Leigh^ Right Hon. 
Sir Edward Ryan, Right Hon. Sir 


John Pattesony and Right Hon. Sir 
John Dodson* 
(b) Ante^ p. 32. note. 
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interlocutorj decree was pronounced, by which the ship and , ^^^^' , 
cargo were restored to the claimants, but without costs and Priyt 
damages. CouNoa. 

From so much of the decree as refuses costs and damages to j*^^ 
the claimants, the preselit appeal is brought. "Ostsbk." 

It is agreed on all bands that the restitution of a ship and Judgment 
cargo may be attended^ according to the circumstances of the Hetti^ion 
case, with anj one of the following consequences : — place in three 

1. The chumants may be ordered to pay to the captors their "^^y^ 
costs and expenses ; or, 

2. The restitution may be, as in this case, simple restitution, 
without costs, or expenses, or damages to either party ; or, 

3. The captors may be ordered to pay costs and damages to 
the claimants. 

These provisions seem well adapted to meet the various cir- 
cumstances, not ultimately affording ground of condenmation, 
under which captures may take place. 

A ship may, by her own misconduct, have occasioned her i* On pay- 
capture, and in such a case it is very reasonable that she should tor's ezpei^ 
indemnify the captors against the expenses which her misconduct 
has occasioned. 

Or, she may be involved, with little or no fault on her part, 2. Without 
in such suspicion as to make it the right, or even the duty of a l^ ®° *^^ ®' 
belligerent to seize her. There may be no fault either in the 
captor or the captured, or both may be in fault ; and in such 
cases there may be damnum absque injurid, and no ground for 
anything but simple restitution. 

Or there may be a third case, where not only the ship is in s. Captors 
no fault, but she is not by any act of her own, voluntary or 2f daises, 
involuntary, open to any fair ground of suspicion. In such a 
case a belligerent may seize at his peril, and take the chance of 
something appearing on investigation to justify the capture ; 
but if he fails in such a case, it seems very fit that he should 
pay the costs and damages which he has occasioned. 

The appellants insist that the circumstances of this case bring 
it within the last of these rules. 

The general principles applicable to this point are stated with General prin- 
great clearness in a document of the very highest authority — which wtors 
the Seport made to King George IL, in 1753, by the then are condemned 
Judge of the Admiralty Court and the Law Officers of the Si^^J^"^ 
Crown, one of whom was Mr. Murray (afterwards Lord Mans- 
jfteld)^ and they are laid down in these terms (a) : — 

*^ The Law of Nations aBaws, according to the different 
degrees of misbehaviour or suspicion arising from the fault of 

(a) Fratt's Story, 4. 
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the ship taken, and other circumstances of the case, costs to be 
piud or not to be received by the claimant in case of acquittal 
and restitution. On the other hand, if a seizure is made with- 
out probable cause, the captor is adjudged to pay costs and 
damages." 

This passage (with others) is cited by Lord Stoioell (then Sir 
W. Scott) and Sir John Nichols in their letter to the American 
Minister in 1794, as containing an accurate statement of the 
law of maritime capture. 

These rules have been recognized and acted upon by all the 
chief maritime powers. 

In France, a very early ordonnance provides that when a 
seizure is made ^' sans cause raisonnable, notre dit Amiral fera 
diiment restituer le dommage.'^ (a) 

The same rule is laid down by M. Pourtalis in two cases 
which came before the French Conseil des Prises in 1799. In 
one, the *' Pig<m^ where a neutral ship (an American) had been 
captured by two French frigates, the rule was stated and ap- 
plied, it may be thought with some severity, to the particular 
case. 

An English translation of a rather imperfect report of the 

judgment is to be found in the notes in the case of the '^ Charm-- 

ing Betsy ^\b), but the judgment is set out at length in a 

French work, published during the present year, entitled, 

Traiti des Prises Maritimes* 

After stating that in general a man is bound, as well by 
natural as by civil law, to make good the damage which he has 
occasioned, and that error on his part cannot relieve him from 
this reparation, the Judge proceeds in these terms : — 

^^ En mati^re des prises I'imprudence des captures, leur n^li- 
gence dans I'obserVation de certaines formes, des proc6d& equi- 
voques, peuvent souvent compromettre leur siiret6, et faire 
suspecter leur bonne foi. II peut arriver alors qu*en examinant 
I'ensemble des faits on reconnaisse qu'une prise est invalide. 
Mais on peut reconnaitre aussi que les captures par leur con- 
duite ont donn6 lieu si la m^prise des eapteurs. Dans ce cas 
il serait injuste de rendre ceux-ci responsables d'une erreur que 
Ton ne peut raisonnablement regarder comme leur ouvrage. 

" Mais quand I'injustice des capteur ne peut 6tre ezcus€e, 
les captures ont incontestablement droit & une adjudication de 
dommages-inter^ts.** (c) 

In that case there would appear to have been some colour for 
the capture, for the Tribunal of First Instance had decreed 


(a) Pratt's Story, 35. 


(ft) 2 Cranch, y». (c) Vol. iL p. 54. 
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restitution ; that order had been reversed by a superior Court m 

at Morbihan, which decreed condemnation of the ship and Pbivt 

cargo, and this sentence %as again reversed by the Conseil des 

Prises, which decreed restitution, witii costs and damages. thb 

The same doctrine is laid down by tiie same eminent au- "Ostsbb.*' 
thority, about the same period, in the case of the ** Statirar {a) *uoJ[!!L. »» 

The cases in the American Courts fully bear out the state- ^ jug^ce 
ment of the law by !Mr. Justice Story in the Treatise ahready story's 
referred to, which is in these terms (b) : — '^ 

'^ Every capture, whether made by commissioned or non- 
commissioned ships, is at the peril of the captors. If they 
capture property without reasonable or justifiable cause, they 
are liable to a suit for restitution, and may abo be mulcted in 
costs and damages. If the vessel and cargo, or any part there- 
of be good prize, tiiey are completely justified ; and although 
the whole property may, upon a hearing, be restored, yet, if 
there was probable cause of capture, they are not responsible in 
damages.'' 

It may be observed that there is a misprint in this passage in 
PratfsEdUionof Storifi p. 35., where the words *' possible cause " 
are substituted for ^* probable cause." On referring to the 
Appendix to 2 Wheat, Rep. 8., from which this part of the 
treatise is copied, the mistake appears, and, indeed, it is obvious 
from the context. 

Mr. Justice Story then proceeds to enumerate a great variety 
of circumstances which have been held to constitute probable 
cause, but all of a character to throw suspicion on the ship or 
cargo, and all attributable, in a greater or less degree, to some 
act or omission on the part of the owners. « 

At p. 39. he lays it down generally : — 

^* If the capture is made without probable cause, the captors 
are liable for damages, costs, and expenses, to the claimants." 

In the case of the " Jtfiiria Schroeder ^ (c\ in 1800, Lord *" Maria 
Stowett says, " It is not necessary that the captor should have ^'''***^* 
assigned any cause at the time of the capture ; he takes at his 
own peril, and on his own responsibility, to answer in costs and 
damages for any wrongful exercise of the rights of capture." 

In the case of the ** Triton^\d\ in 1801, the same learned « THtonT 
Judge expresses himself thus : ** This being the case of a voyage 
between two neutral ports, without any doubt on the destina- 
tion, and without any sufficient ground of seizure, I think the 
claimants are entitled to costs and damages." 

(a) 2 Crancb, 93. (c) 3 Rob. 152. 

(h) Pi-att's Story, 35. (d) 4 Ibid. 79. 
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. ^^^^' . In the case of the *' William " (a), the same learned Judge 

Priyt states : *< When a capture is not justifiable, the captor is answer- 

^^^^^ able for every damage." And the same law is laid down in the 

The ^^^^ ^^ ^^ ^' Act(Bon ^(b), which we shall presently have occa- 

*« Obtsbb." gion to state more fully. 

Ju^imenu In the case of the " EUzabeth ** (c), before the Lords of 

" W^iflui«.J Appeal, in 1809, Sir WiUiam Grant — m authority upon such 

subjects second only, if second, to Lord Stowell — is reported to 
say : « We order the vessel to be restored, and, as we are of 
opinion there appears scarcely any ground for justifying the 
detention of the vessel, condemn the captor in costs." 

There appears in that case to have been, in the opinion of the 

Court, some, though but little, ground for the seizure, and the 

decree is for restitution without damages ; but the captor, who 

had obtained a decree in the Court below, is condemned in the 

costs of the appeal. We have referred to the original Order in 

the Minute Book, the case being loosely stated in the Keport. 

To exempt The result of these authorities is that in order to exempt a 

^^^d^°^ captor from costs and damages in case of restitution, there must 

damaffes there have been some circumstances connected with the ship or cargo 

been reason- affording reasonable ground for belief that one or both, or some 

f ^^ bS^rfihat P*^^ ^^ *^® cargo, might prove, upon further inquiry, to be law- 

the ship or ful prize. 

^vBlawM What shall amount to probable cause, so as to justify a 
prize. capture, cannot be defined by any exact terms. The question 

Mtt(^ts^** was discussed before Mr. Justice Story in the case of the 
probable canse. *< George *\{d)i when it was contended that, in order to exempt 
The ** George.*' captors from costs and damages, the case against the ship at the 

time of seizure must be such as primd facie to warrant con- 
demnation, or at all events that a restoration by a Court of 
Prize without further proof, is conclusive evidence of a defect 
of probable cause. Mr. Justice Story expresses his dissent 
from these propositions, in which we agree with him; and he 
then expresses himself in these terms : — 

'^If, therefore, there be a reasonable suspicion of illegal 
traffic, or a reasonable doubt as to the proprietary interest, the 
national character, or the legality of the conduct of the parties, 
it is proper to subihit the cause for adjudication before the 
proper Prize Tribunal; and the captors will be justified al- 
though the Court should acquit without the formality of order- 
ing further proof." In this case there was abundant ground of 
suspicion, and the demand of damages was rejected. 
It is not ne* Neither in the texts, nor in the decided cases to which we 
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(a) 6 Rob. 316. (c) 1 Acton, 13. 

2Dod8. 51. ((/) 1 Mason, <i6. 
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have thus referred, do we |ind it stated that, in order to subject '^S5. 
captors to condemnation in costs and damages, vexatious conduct Priyt 
on their part must be prov^ (except as some degree of vexation is Council. 
necessarily implied in the detention of a vessel without reason- the" 
able cause after she has been searched), or that honest mistake, '* Ostsee/* 
though occasioned by the act of the Government of which they Judgment. 
are subjects, can relieve them from their liability to make good cessary to 
to a foreigner and neutral — and with this case alone we are tioarcondact 
dealing — the damage which by their conduct he has sustained. 9? *^« P*^ ^^ 

XT • •* r^ ^. ^ . ^ ,• ^ ^^ captors. 

Nor IS it easy to perceive upon what grounds of reason or -^^^^^^ ^jj^. 
justice such excuses could rest. take will not • 

If costs and damages were inflicted as a punishment on from Uiei/"^ 
captors, honest intention would be a consideration of the great- liability to 
est weight ; but the principle on which they are awarded is that the neutral. 
of affording compensation to a party who has been injured. Costs and 
Vexatious conduct on the part of the captors has in some cases not^^^^sh- 
been alluded to as removing all reluctance on the part of the mentofthe 
Judge to award costs and damages, as in the ^* Nemesis^ {a) \ thecompenso- 
or as forming a ground for what are termed vindictive damages ; ^^J^ ®^^® 
or for subjecting the captors to costs and damages, or depriving ,j^^ „ jy^_ 
them of their expenses, when, but for such conduct, they might mesit." 
have been entitled to their expenses against the claimants, as in 
the cases of the " Speculation " (J), and the ** Washington " (c), 
and several others ; but no case was cited to us at the bar, nor 
have we been able to find any, in which wilful misconduct on 
the part of the captors has been stated to be a necessary in- 
gredient in an ordinary condemnation in costs and damages. 

So as to error occasioned by the proceedings of their own If tbe captor's 
Grovemment. The captors act as the agents of the State of ]^m Se^pro- 
which they are citizens, and which must ultimately be responsible ceedings of 
for their acts. Prize Courts afford the remedy as between the yemment, he 
individuals, which otherwise must be sought by the Govern- i? still '^♦b^'^" 
ment of the claimants against the Government of the captors, captured, 
but the mode of proceeding cannot affect the right to redress, 
and if the State could not urge its own mistakes as a justification 
of its own wrong, neither, it should seem, should individual 
citizens be permitted to do so. 

The Law of Nations upon these points appears to us to be 
settled by decisions both in the American and European Courts. 
In the case of the ** Charming Betsy^ in 1804 (rf), the captain 
of an American ship of war had seized, in America, a vessel . 
which was held upon the evidence to have become Danish pro- 
perty. The Court was of opinion that the orders issued by the 
American Government were such as might well have misled the 
(a) Edw. 60. (ft) 2 Rob. 293. (c) 6 Ibid. 275. (d) 2 Cranch, 123. 
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. ^^^^' . captor; bnt it was decided (the judgment being delivered by a 

Pbivt most eminent lawyer^ Chief Justice Marshall) that the claimants 

CoDNciL . Yfere entitled to costs and damages against Uie captors (though 

Trx ^^^ vindictive damages which had been awarded in the Court 

•* OsTssB.** below), and that the officer, if he had acted in obedience to 

Judgment orders, or had been misled by his Government, must be in- 

^d* "^^Si^ demnified by the State. Precisely the same doctrine, though 

by his own without reference to this decision, was laid down some years 

OoTenmieiit afterwards by Lord Stawell in the case of the ** Actmon. (a) 

The II Jtf- There an American ship, sailing under a British Ucense, had 

been captured by one of his Majesty's frigates, under the com- 
mand of Captain Capel, who, being unable to spare men to take 
charge of her, had destroyed the vessel and cargo. It was a 
case, therefore, in which all possible suspicion of selfish or im- 
proper motives for the capture were out of the question, yet 
Lord Stawell decreed restitution, with costs and damages, and 
laid down the principles of his decision in these terms : — 

** This question arises on the act of destruction of a valuable 
ship and cargo by one of his Majesty's cruizers. On the part of the 
claimants, restitution has been demanded, and there can be no 
doubt they are entitled to receive it ; indeed, I understand that 
it is not now opposed by the captor himself, but it remains to be 
settled what is to be the measure of restitution, and how far it 
is to be carried. The natural nile is, that if a party be unjustly 
deprived of his property, he ought to be put as nearly as pos- 
sible in the same state as he was before the deprivation took 
place — technically speaking, he is entitled to restitution, with 
costs and damages. This is the general rule upon the subject, 
but, like all other general rules, must be subject to modification. 
If, for instance, any circumstances appear which show that the 
suffering party has himself furnished occasion for the capture 
— if he has by his own conduct in some degree contributed to 
the loss — then he is entitled to a somewhat less degree of com- 
pensation to what is technically called simple restitution. 

*^ This is the general rule of law applicable to cases of this 
description, and the modification to which it is subject ; neither 
does it make any difference whether the party inflicting the 
injury has acted from improper motives or otherwise. If the 
captor has been guilty of no wilful misconduct, but has acted 
from error and mistake only, the suffering party is still entitled 
to fiill compensation, provided, as I before observed, he has not 
by any conduct of bis own, contributed to the loss.*' 

His Lordship then, after observing that the act of Captaiu 

(a) 2 Dods. 51. 
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Capel in destroying the vessel might have been a very meritori- ^^^^* , 
ous act, as regarded his own Government, and that he was not Privy 
chargeable with any corrupt or malicious motives, but acted in Council. 
all probability in obedience to orders, concludes his judgment 'tke 
in these words : — ** Obtsbb." 

** But this will not affect the right of the American claimant, judgmmL 
whom I must pronounce to be entitled to restitution, with costs 
and damages ; and I beg it may be understood that I do so 
without meaning in the slightest degree to throw any imputa- 
tion on the conduct or character of Captain Capel, but merely 
for the purpose of giving a due measure of restitution to the 
claimant.'' 

This judgment was pronounced by Sir WiUiam Scott in the 
month of ApriflSlS, almost at the very dose of the war, and 
it is in perfect conformity with the rules laid down at its com- 
mencement — in the paper already referred to — in the year 
1794. 

The same decision, on the same grounds, was pronounced by The " Rufiu,** 
the same learned Judge immediately afterwards, in the case of 
the " Rufus.'' 

Tt is needless to refer to all the other cases which were cited 
at the bar, but there is one large class which so strongly illus- 
trates the principle, that it may be proper to advert to it. We 
allude to what are called the Cape Nicola Mole cases. 

In the early part of the last war a number of French aiid In the Cape 
Dutch vessels and cargoes were captured by British ships, and c^g^ the^ * 
sent in for adjudication to the Court of Admiralty of St. captors were 
Domingo. Several of the ships and cargoes were condemned costs^and 
and the proceeds of the captures distributed in the years 1797 damages, but 

/I 1 ^Ofi "''^^^ after- 

ana nWm wards indem- 

It was afterwards discovered that although the Court of St. ^^^^ ** ^« 
Domingo was properly constituted as a Civil Court of Admi- public. 
ralty, and his Majesty's instructions had been addressed to it as 
a Prize Court, yet, by mistake, no warrant had been issued to 
give it a prize jurisdiction against France or Holland, although 
there had been a prize warrant against Spain. 

Some time afterwards some of the owners of the captured 
property, having discovered this error, the effect of which was 
that the Court had no jurisdiction, instituted proceedings in the 
High Court of Admiralty, calling upon the captors to proceed 
to adjudication. These proceedings were instituted nearly two 
years after the sentence, when the property had been distributed, 
the crews dispersed,. the papers probably lost or destroyed, and 
when it was scarcely possible that the truth of the cases, could 
be made to appear on the part of the captors. In one of these 

E. & A. — ^yoL. II. N 
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cases (a) Lord Stowell, in 1801, overruled the protest of the 
captors against the proceedings ; and in 1804, in determining a 
question upon the Registrar's report, he speaks of it ^' as one of 
that unfortunate class of cases in which this Court has felt itself 
under the necessity of decreeing restitution, with costs and 
damages." (A) 

In all these cases where restitution was ordered, we beUeve 
that, on reference to the Registrar's books, it will be found 
that the captors were condemned in the costs of the proceed- 
ings in the Court at Cape Nicola Mole. 

Surely, if the absence of misconduct on the part of the cap- 
tors ; if honest error, occasioned by the blunders of the Govern- 
ment ; or the consideration of hardship upon individual officers 
acting in discharge of their duties, could in any case afford a 
protection against the claims of a neutral, such protection 
would have been afforded by the circumstances of these cases. 
Yet the captors were held liable by the Court of Admiralty, 
and were afterwards, we understand, indemnified at the expense 
of the public 

To apply, then, these rules to the facts of this case ; 

It appears that the ship was captured on the ground of some 
supposed breach of blockade. The mate, on his examination, 
says : ^ I did not hear of any port or place being blockaded 
until the 1st of June 1854, when we were taken. When they 
came on board they told us there was a blockade, and asked 
us if we did not know it" 

The master says : " I did not know of any blockade what- 
ever : I did not hear of any blockade. It is true I heard from 
Sir C. Napier, after the capture, that I had broken the 
blockade, but I did not knowingly enter or leave any blockaded 
port, place, river, or coast. I did not hear of it except froni 
Sir C. Napier, on the morning following the day of capture. 
He sent a boat for me, and I was taken on board the Admiral's 
ship, and he told me of it." 

This is all that appears upon the evidence with respect to the 
grounds of seizure ; but the papers on board the ship ^tinctly 
showed the port from which she had sailed, and that to which 
she was addressed ; and it may not be immaterial to observe 
that, although some of these documents were in languages of 
which English seamen might well be supposed ignprant, yet 
the material facts are stated in an English eertificate, signed by 
the British Yiise-Consul at Bostock. From these papers it 
appeared that she had sailed from Cronstadt, and was bound 
for Elsinore for orders. We took it for granted, therefore, that 

(a) The " Huldah;' 3 Rob. 286. (h) The " Driver,'* 6 Rob. 146. 
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1855. 


it was for a snppoeed breach of blockade in suling from Cron- 

Btadt that she was seized^ and this is the only ground upon Pritt 

which the case was rested on the argument before us. qvhcil . 

Now, in order to justify a condemnation for breach of block- thb 
ade, three things must be proved : first, the existence of an ** OfTSBE." 
actual blockade; secondly, the knowledge of the party ; thirdly, JudgmenL 
some act of violation either by going in or coming out with a Constituents 
cai^o laden after the commencement of the blockade, (a) blockade. 

The instructions to her Majesty^s commanders upon this sub- instructions 
ject for the present war are, that if any vessel shall be found f^^X com- 
coming out of any blockaded port which she shall have pre- manders. 
viously entered in breach of such blockade, or if she shall have 
any goods on board, laden after knowledge of the blockade, 
such ship and goods shall be seized and sent in for adjudication 
(Article 2L) 

Now, when the ship was seized, was there any reasonable "^^ ^^^ 
ground for suspicion that she was liable to seizure under these ^^^^^for 

instructions? seiaore? 

It appeared distinctly upon her papers, as the facts upon It appeared 
inquiry turn out to be, that on the 25th of March 1854, before ^l^n"""^ 
the declaration of war against Russia, this ship was on her that she had 
voyage from Leith to Cronstadt; that she was on that day breach of 
chartered for a voyage with a cargo of wheat ^om Cronstadt to Wockade. 
England, or countries in alliance or amity with England, ac- 
cording to orders which she might receive at Elsinore ; that on 
the 10th of May the shipment of her cargo had been completed ; 
that by the 16th she had complied with all the formalities re- 
quired to enable her to leave Cronstadt ; and that when she 
was taken she was on her direct course from that port to 
Elsinore. 

Cronstadt was not blockaded at the time she entered that 
port; nor at the time when she took her cargo on board ; nor 
at the time when she left Cronstadt ; nor even at the time when 
she was captured ; nor for more than three weeks afterwards ; 
and no blockade of Cronstadt had been proclaimed, either by 
the British Government or by the Admiral. 

It is said that the Admiral had, on the 16th of April, inKioge 
Bay, proclaimed an intention of blockading all Russian ports, 
and that certwn ports in the Gulf of Finland were actually 
blockaded on the 28th of May, and perhaps at an earlier period; 
but there was not the slightest ground for suspecting that this 
ship had left any other port than Cronstadt, or had any inten- 
tion of entering any other Bussian port. 

(a) The "J5iftiy," 1 Rob. 98. 
112 
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What colour of reason, then^ could there be for seiziiig, under 
Buch circumstances, this vessel^ which did not fall under any 
one of the conditions which are required by the instructions 
to concur in order to justify sending in the ship for adjudica- 
tion? 

It is said that there was a confusion with respect to the 
blockades in the Baltic, and the several Gulfs of Finland, Kiga, 
and Bothnia. But, in the first place, with respect to the port 
of Cronstadt, we find no trace in the evidence of any confusion 
or doubt as to the period when the blockade commenced, and if 
there had been, it was a confusion created only by the acts and 
in the minds of her Majesty^s officers, and could not, therefore, 
according to the principles which we have collected from the 
authorities, have afforded any answer to a neutral perfectly 
innocent of all fault, and not by any act or neglect of his, 
voluntary or involuntary, exposed to any suspicion. 

But, it is said that although there might be no ground 
for suspecting this ship of breach of blockade, yet a captor 
is not confined to the case upon which the seizure was nuide, 
and that a vessel sent in for adjudication upon one ground, 
may, if the facts warrant it, be subjected to condemnation on 
another. 

Of this rule there is no doubt. Whether, when a ship is sent 
in for adjudication as a neutral, and there appears to be no 
reasonable cause for having sent her in jas such, a captor can 
excuse himself from costs and damages by alleging irregularities 
in her papers, which might have led, but did not in fact lead, 
him to doubt her neutrality, is a question which it will be time 
enough to consider when it arises. This question, as regards 
non-commissioned captors, is discussed, and, in our opinion, 
most properly decided, by the learned Judge of the Admiralty 
in the case of the sloop ^* Wilkelmine.^^ (a) 

In this case it is not open to doubt upon the evidence, that 
the ** Ostsee ^ was in truth a neutral ship, and nothing sus- 
picious is found on board her. But it is said that she ought to 
have had on board a sea-pass from the Mecklenburg Grovem- 
ment, describing and identifying her, and that no such pass is 
amongst the documents produced. It is very true that no such 
document is found there ; but, unfortunately, in this, as well as 
in other respects, there has been some irregularity on the part 
of the captors. By the Act of 17 Vict. c. 18. it is enacted, and 
by her Majesty's instructions in conformity with the Act it is 
ordered (Art. II.), that the captor shall bring into Court all 
books, papers, passes, sea-briefs, and other documents and 

(a) 2 Eccl. k Adm. Bep. 31. 
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writings whatsoever, as shall be delivered up or found on board . ^ - 
any oaptqred vessels, and the captor, or one of his chief officers^. Puvt 
or some other person who was present at the capture, and saw o^dhco.. 
the said papers and writings delivered up, or otherwise, on the 
board at the time of the capture, shall make oath that the said ** Ostsbb." 
papers and writings are brought ia aai.they were received and J^igmenL 
taken^ without any fraud, addition^ subduction, alteration, or 
embezzlement whatsoever, or otherwise shall account for the 
same upon oath to the satisfaction of the Court. 

It is obvious that unless the papers are verified in the manner 
pointed out by these instructions, that is, by the oath of some 
person who saw them taken, there can be no security that the 
papers brought in are all the papers on board the ship. 

Now, in this case, neither the captor^ nor any person present Here there 
at the capture, nor any person who can have any personal know- T**"® **^. 
ledge whatever on the subject, has made the affidavit. It ap- papers. 
pears that a gentleman named Huxham, one of the officers on 
board of the *' Duke of Wellington," the flag-ship, was sent 
home in charge of this vessel, and he brings in certain papers, 
which he swears were all that were delivered to him by Captain 
Otter, with certain exceptions, which he specifies and accounts 
for. 

On the other hand, the master, Yoss, in his answer to the 7 th 
interrogatory, states that the ship had a sea-pass on board from 
the Mecklenburg Government, and in his answer to the 28th 
interrogatory he says, it was on board when he took the com- 
mand of tne ship, and previously thereto. Now, when it is re- No weight, 
membered that, from the nature of the case, Mr. Huxham's ^^^butS** 
affidavit ofiers no contradiction to this statement, and that the to the ahsence 
supposed absence of this paper appears to have excited no re- Z„^^ ^^^ 
mark at the time of the capture, and to have occasioned no 
doubt as to the ship's neutrality, it is impossible to attribute any 
weight to this circumstance. 

We will now advert to the principal cases cited for the re- Unless the 
spondents, by which it was argued that the rules which we have ^^tJ^lJ^^ 
above stated were modified, or exceptions ^grafted upon them qualified, its 
which are sufficient to protect the captors ; but in doing so we not°Sected* 
must premise that unless the rule itself be qualified, its strin- by the circum- 
gency is not affected by the circumstance that it may not always Hmay no? 
have been applied by the Judge who lays it down, to cases in always have 
which those who are bound by its authority may consider that applied where 
it was applicable. The application, of course, must depend ^^ ^^s^^ 
upon the opinion of the Jitdge in each particular case. plicable. 

K 3 
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The first case reHed mi was «'77l« Bei8y/'{a) There an 
American ship was found in the harbour of Goadaloupe, at the 
time when the island was captured hj the British forces; 
there were circumstances which^ in the opinion of Lord Stowett, 
threw great doubt upon the point whether she was neutral, or 
enemies* property, and made a seizure justifiable, for the purpose 
of further inquiry. The learned Judge, it is true, remarks that 
the question whether there was or not a blockade in existence 
when the ship entered the port, was one of nicety, which had 
only been recently decided by the Lords of Appeal, and re- 
quired more legal discrimination than could be required from 
military persons; but he does not appear to have rested his 
judgment upon that ground. 

The next case relied on was '^ The Luna " (&), whidi is no 
doubt a strong decision; for in the case of a capture made 
from a neutral, under a mistaken construction, by the captors, 
of a British Order in Council, the learned Judge not only re- 
lieved the captors from costs and damages, but gave them their 
expenses out of the captured property. 

It must be admitted that the mistake of the captors was not 
an unnatural one ; they thought that an Order in Council of 
the 26th of April 1809, which declared a strict blockade '* of 
all ports and places under the Government of France, together 
with the colonies, plantations, and settlements in the possession 
of that Government," extended to St. Sebastian, in Spain, which 
was then, and had been for two years, in the possession of the 
French. 

The facts of the case are not stated in the report so fully as 
to enable us to form an accurate judgment of the di^ree g£ 
suspicion which might really attach to the ship. The question 
of expenses does not seem to have been argued, and Lord 
Stowell probably felt that he was going to the very verge of 
the law, for he declares that he will not allow the same indulg- 
ence in future cases. 

This judgment was pronounced in the year 1810, during the 
conflict between the French, Berlin, and Milan Decrees on the 
one hand, and the retaliatory British Orders in Council on the 
other. Whatever may be thought of the particular decision, the 
general rule with its modifications is laid down five years 
afterwards, in the case of the ^^ Acim(mi^ by the same learned 
Judge in the terms which we have stated. 

If, however, these cases be held to establish the principle that 
there may be questions of so much nicety in the construction of 
public documents, or the determination of unsettled points of 
(a) 1 Rob. 93. {h) £dw. 190. 
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law, as to exonerate captors from what would ordinarily be the , ^^^^' . 
consequence of their mistake, they will not much assist the Pbiyt 
argument of the respondents here, where no questions of law Council. 
of any kind appear to have existed. the 

The other authorities mainly relied on by the respondents do *" Ostsee." 
not relate to disputes between belligerents and neutrals. They Judgment 
are either cases in which the rights of belligerents only were The other 
involved, as where captures had been made by one belligerent the^respond-^ 
from another in ignorance that peace had been restored, or ent did not 
where no belligerent rights at all were involved, as in the cap- ^rentT and ^~ 
tures of ships engaged in the slave trade. neutrals. 

The rules laid down in these cases may have an indirect, but 
only an indirect, application to questions between belligerents 
and neutrals. 

The case of the *' John " (a) was of the former class. The « John.** 

There, a capture of an American vessel had been made by a 
British cruizer in ignorance that war between Great Britain and 
America had ceased, and the prize having been lost by unavoid- 
able accident, the captor was called upon for restitution. 

The case was one which, as the learned Judge intimates, might 
be provided for by the Treaty of Peace between the two nations, 
and on which, as between them, there might or might not be a 
claim against the British Government according to its terms, 
and according as the British Government had or had not taken 
due means for giving notice of the peace to its officer, and he 
lays it down that the officer, being under invincible ignorance, 
and being in possession bond fide^ was not responsible for the 
loss which had occurred. 

In another case of the same kind, the ** Mentor " (J), Lord The "^ Mentor:* 
Stowell seems to have thought that when an act of mischief was 
done by the King's officers, though through ignorance, it would 
not necessarily follow that they would be protected from civil 
responsibility, but that the party injured might resort to a Court 
of Prize, and that the officer must look to his own Government 
for reimbursement. Whether all the doctrines lud down in The doctrines 
these two cases are quite consistent with each other may, per- J^or^no^^Mt^ 
haps, admit of some doubt ; but they belong, as we have already tection to the 
observed, to a different class of cases from that which we have \l^^ ^^ 
to decide, and if all the doctrines found in the *^ John " were ap- . 
plied to a case between neutrals and belligerents, they would 
afford no protection to the captors here, where there was no in- 
vincible ignorance, where everything depended on the Admiral's 
own acts whether he had or had not established a blockade of 
Cronstadt. 

(a) 2 Dods. 336. (6) 1 Rob. 153. 
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It was then ni^ed that the oapton, having acted bond Jide, 
ought to be incleninified bj her Majesty's Groyernment, and 
that there are cases in which the Court of Admiralty has either 
made an order against the Government, or has refused to make 
an order against the captor unless the Government would un- 
dertake to indemnify him. 

The cases relied on for this purpose are the '^ Zaeheman "(a), 
and the " St. Juan Nepamueeno, " {b) 

In the former the Crown having b j treaty the right of pre- 
emption of certain goods seized as contraband, had improperly 
delayed to exercise such right. In the latter, the slaves, the 
value of which was sought to be recovered, had been liberated 
by the Crown. 

In both these cases the Crown either had taken, or had the 
right to take, the property, the value of which was demanded 
from the captors. In neither was any order made against the 
Government, nor is it easy to see how any could have been 
made. 

But it is sufficient to say that in the case before us, no blame 
of any kind appears to be imputable to the Government. They 
bad contributed by no act or default of theirs to the capture. 
They had not at the time when it took place proclaimed any 
blockade of Cronstadt, nor done anything to mislead the naval 
officers in that respect 

Whether in any case where her Majesty's naval officers 
may have acted wrongfully as regards neutrals, but are liable 
to no imputation of wilful misconduct, it may or may not be 
expedient, with a view to the efficiency of the navy and the 
interest of the public service, to indemnify such officers at the 
public expense against the legal consequences of their acts, 
must be left to the consideration of those who are entrusted 
with the executive authority of the Crown. Sitting here judi- 
cially, we can only administer the law as we find it between 
the claimants and the captors. 

It is then said that in this case the sending in the ship must 
be treated as the act of th^ Admiral, and not of Captain Otter. 
When a subordinate officer does an act under the immediate 
order of his superior, it may well be that the superior officer 
should be responsible for it. The principles appUcable to this 
subject are discussed and explained in the *' Mentor^ (c), 
already referred to, and the '< Eleanor " {d) before the Ame- 
rican Courts, in 1817. But here we are dealing with the 
actual captor, who demsuids adjudication of the ship and cargo. 


(a) 5 Rob. 153. 

{b) 1 Hagg. Adm. 265. 


(6) 1 Rob. 153. 
Id) 2 WhestOD, 357. 
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and who, for all purposes of this suit, must be treated as the . ^^^^' . 

party responsible to the claimant. With any rights or liabili- Pwvi 

ties as between Captain Otter and Sir C. Napier we have here Counco. 

nothing to do. Tue 

It is then said that if the captors had been admitted to prove "Obtsek." 

the circumstances of the capture the case might have worn a Judgment. 

different aspect. But the principle of the Prize Court is that Jf the Prize 

the case is in the first instance to be tried on evidence coming ease is tried 

from the captured ; and if upon such evidence no doubt arises, V^^^ *"* 

^ , instance on 

the property is to be restored instantly ; to use the expression eWdence 
of Lord Mansfield in Lindo v. Rodney (a), velis levatis. The ^^^1^. 
liberty to enter into proof on the part of the captors is rarely and other 
granted, and is attended with great inconvenience, as is well JuS^ed toUie 
explained by Lord Stowell in the case of the " Haabet/* (6) No captors, 
doubt the circumstance that the case is decided exclusively Thisdemandi 

. . . i» caution in 

upon evidence proceeding from the claimants is deserving of condemning 
great attention when it is sought to condemn captors in costs ^^^^ 
and damages, and makes it fit that the Court should look with damages, 
great jealousy at the evidence, with a view to see whether there 
might not be reasonable ground of seizure, before it pronounces 
such a decree. But we can see in the case before us nothing Here there is 
to excite any suspicion, or to induce us to think that if an beiie^ng that 
application for liberty to give evidence on the part of the cap- •'^y «^>d«ncf 

X u Ji. J • X- -i. i.i.x u V could alter the 

tors had been made m proper time, it ought to have been com- complexion of 
plied with, or, if complied with, would have altered the com- *^® ^'^^ 
plexion of the case. However that may be, we do not mean in 
any degree to afiect the rules of law upon this point as they now . 
exist. In the present case the captor was aware, before the application to 
cause came on, of the question which alone was to be discussed ; ^ aUowed 

• « 1 , 1 . proof IS now 

if he thought his case could be bettered by further proof, and too late. 
that he was entitled to give it, he should have applied for such 
liberty before the case was heard, and he cannot reasonably 
make such an application after the hearing. 

It is then said that there is a distinction to be made in these Objection 
cases between officers of her Majesty's navy and privateers ; ^IstincSm" * 
that the Court has a lare^e discretion in such subjects, and between her 
ought not to press with severity upon men who are acting cers^and' 
in the discharge of a difficult and important duty. priyateers. 

That for many purposes there is a clear distinction to be The antho- 
made between public and private ships of war, and that there are J^e^e as^to 
the strongest reasons for making such distinction, can admit of no co^^ ^^ 
doubt ; but as regards the particuhx rule in question, that a p^c aud^ 
capture without probable or reasonable cause exposes the cap- P"!*^ ®^P* 
tors to condemnation in c()8t& and damages, we find it laid down ^' 

(a) 2 Doug. 614. (b) 6 Rob. 54. 
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in the text-books and the decided casesj both foreign and 
dom estiCj as applicable to captors generally, to public and pri- 
Tate ships indifferently. 

In the. case of the ** Lively^' (a\ Mr. Justice Story states 
disti nctljy 

<^ Public and private ships must be governed by the same 
principle.** 

Again, as to the discretion to be exercised by the Court. 
When the application of a rule depends on the absence or exist- 
ence of misconduct in both or either of the litigants, the greater 
or less degree of that misconduct, the existence or absence of 
suspicion attaching to a particular ship or cargo, the greater or 
less degree of it, and the causes to wluch it is, in whole or in 
part, to be attributed, it is obvious that there must necessarily 
be a very large discretion left to the Judge, for scarcely any 
two cases can in all such respects be precisely the same. But 
when once, in the opinion of the Judge with whom the decision 
rests, a particular case is brought clearly within a particular 
rule, it should seem that his discretion is at an end* It is not 
a question merely of costs of suit; but of reparation for a wrong 
which, when an accidental loss has afterwards occurredj may 
extend to the whole value of the ship and cargo. 

Nor, if we were at liberty to relax settled rules upon our 
own notions of justice and policy, are we quite prepared to say 
that we should do so in this instance. The law which we are 
to lay down cannot be confined to the British navy ; the rule 
must be applied to captors of all nations. No country can 
be permitted to establish an exceptional rule in its own favour, 
or in favour of particular classes of its own subjects. On the 
Law of Nations, foreign decisions are entitled to the same 
weight as those of the country in which the tribunal sits. 
America has adopted almost all her principles of prize law from 
the decisions of English Courts ; and, whatever may have been 
the case in former times, no authorities are now cited in English 
Courts, in eases to which they are applicable, with greater 
respect than those of the distinguished jurists of France and 
America. Whatever is held in England to justify or excuse an 
officer of the British navy, will be held by the tribunals of every 
country, both on this and the Other side of the Atlantic, to 
justify or excuse the captors of their own nation. 

By the usage of all countries, captors have a great interest 
in increasing the number of prizes. The temptation to send in 
ships for adjudication is sufficiently strong. Is it too much to 

(a) 1 GalUson, 327. 
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Bay that where no ground of suspicion can he shown, and all , ^^^^' 
that the captor can allege is, that he did wrong under a mistake, Pbitt 
he should make good in temperate damages the injury which he C oumcil . 
has occasioned ? Ought a captor to be permitted to say to the ^^^ 
captured, ** True, nothing suspicious appeared in your case at "OsraK*." 
the time of seizure, but upon further inquiry, something might Judgment 
have been discovered. I had a right to take my chance ; you 
have nothing to complain of. I subjected you to no unnecessary 
inconvenience •^ go about your business, and be thankful for 
your escape." 

We cannot think that this would be deemed a satisfactory 
answer to a British neutral seized by a foreign belligerent. 

Upon the whole, therefore, after the most anxious considera- JJ* «*P*o» » 

*, , i»iij loiB case Ere 

tion, having sought in vain for any circumstances which could not exempted ' 

afford in this case a probable cause for capture, we cannot hold J^JJ^^'^^'*" 

the captors exempted from all responsibility, though the damage 

will, in all probability, prove to be but small. The amount 

must be referred to the Registrar in the usual way, but we 

shall advert to some circumstances which ought to be attended 

to in making the computation. 

No complaint is made of any vexatious conduct on the part Bat there are 
of the captors, or of any undue delay in sending home the vesseL cumsteneS" 
London appears to have been one of the ports to which the which miti- 
charter-party provided that she might be sent For any delay §|[mag4. 
which may be attributable to the claimants themselves, the 
captors of course cannot be held responsible. 

The exact time of the ship's arrival in London does not 
appear. It was stated at the bar to have been on the 26th of 
June. 

On the 3rd of July, a monition was taken out, and the ship's 
papers were brought in ; on the 6th the monition was posted up 
at the Boyal Exchange ; and on the 7th of July the examina- 
tion of the witnesses in prcBparatono was completed. 

It seems probable that as the ship had previously traded with 
this country, and one of her contemplated destinations was the 
east coast of England, the owners, or at all events Brockelman, 
the part owner of the ship, and the sole owner of the cargo, had 
agents in this country. 

On the 10th of July, at all events, the present claimant came 
forward and gave bail ; but his claim was not consistent with 
the fact, for he alleged Brockelman to be the sole owner, both 
of the ship and cargo, omitting the other part-owners of the 
ship, and no affidavit accompanied the claim : an amended claim 
and affidavit were afterwards brought in, but not till the 31st of 
July. 
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. ^^^' , On the 2nd of August an offer was made by the chiton to 

Pbiyt restore, on payment <^ their expeosesy and no answer was re- 

^°"^^ turned to this till the 10th, when the claimants rejected it, ex- 

Xhk pressing their hope of obtuning 2000/. for damages. 

^OsTsu." On the 19th c^Augosti, the case was heard, and restitution 

JudgmemL took pkce. 

We think that three' weeks at least of the deUy in tiiis case 

must be imputed to the chumants, and that in respect of this 

period no damage or demurrage must be allowed to the ship or 

cargo* 

Appellant! to We shall recommend that the chumants haye their costs in 

in ^^C^nrt ^^ Court belo w, but that no costs should be ^yen of this 

Mow, bat not apoeaL 

e appeal. ^^ j^^^^ thought it fit to enter so fully into the grounds of 
our decision, not only on account of the great importance of the 
general principles which have been brought into discus^on, but 
out of the deference which we must always feel for any opinion 
of the learned Judge from whom we are compelled to differ, 
and to whose deliberate judgment, if it were consistent with 
our duty to do so, we should willingly surrender our own. 
The case had But this case seems to have passed without much discussion in 
discnss^nln *^® Court below ; certainly without that full examination of the 
the Coort principles and the authorities, both in this and foreign countries, 

for which we are indebted to the able arguments addressed to 
us from the bar. The cases in which, during the late war, 
restitution was attended with costs and damages, turn out upon 
inquiry to be more numerous than was supposed. 

We have been guided to the conclusion at which we have 
arrived by what we consider to be established principles. They 
appear to us to be founded both in justice and convenience, 
reconciling as far as possible (what it is very difficult to recon- 
cile) the conflicting rights of belligerents and neutrals. We 
have adopted them, however, not upon any views of our own, 
but because we consider them to have been reco^ized and 
acted upon by the general consent of nations. 

Proctors : for the appellants, F. Clarkson ; for the respondent. 
The QueetCs Proctor, 


below. 
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THE *' LANARKSHIRE.'^ Tm Hxoh 

^r^ COITBT OF 

(jN admission ofallegatioTu This was a suit for wage8» brought Adiiirh.tt. 
bj Henry Wagner^ late carpenter^ and Thomas Bennett^ late M^^Vi. 
second mate on board this vessel. SeamAo's 

Their summary petition alleged that in June 1853, the vessel ▼^e*. .In » 
being at Liverpool, designed on a voyage to Baltimore, or any the ship the 
part of British North America, and back to any port of the SLrthe^m^^ 
United Eangdom. William Patterson, the master, engaged H. W. had com- 
and T. B. to serve on board during her then intended voyage, JJSma^nst 
it being specially agreed and provided that such service should the master for 
not extend beyond the period of twelve months from the time that irages in 
they were respectivdy hired ; that accordingly they entered Canada, which 
into the service of the ship, and signed the usual ship's articles, peodiag. 
H. W. on the 29th of June, and T. B. on the Ist of July ; S^^^^e 
that on the 4th of July, the ship sailed with a cargo of salt and suit here was 
coal for Baltimore, where she arrived about the 28th of August ; 2i^ Smada 
and having discharged her cargo and taken in another, sailed "^^^ a personal 
on the 3rd of October for Quebec ; but on the 25th was driven the owneiv"^ 
ashore in the Gulf of St Lawrence, where she remained until Jp ^? <»««« 
the 7th of November ; that she arrived at Quebec on the I4th the same, and* 
of November, and was there frozen up until May 1854; that ^^^^!^^ 
she was then taken into the dry dock for repairs ; tfiat the said responsible in 
H. W. and T. B. remained on board performing their respective Jea woi5d*hJr 
duties, and assisting in loading the vessel with timber until the this action. 
3rd of July 1854, when, the period of twelve months agreed Pleadinga. 
upon having expired, they applied to William Patterson, the 
master, for their discharge, which he refused to give them ; that 
they have made repeated application to the said master for the 
payment of their wages without success. 

On behalf of the owners, a defensive allegation, consisting of 
eight articles was brought in, which pleaded. 

First, That T. B. and H. W. by the ship's articles agreed 
and bound themselves to serve on board the ship on a voyage 
from Liverpool to Baltimore ; from thence, if required, to any 
ports and places in the United States, British North America, 
or wherever freight might offer, and back to a final port of dis* 
charge in the United Kingdom, or for a term not to exceed 
twelve months. 

Secondly, That on the 4th of July 1853, the " Lanarkshire** 
sailed from Liverpool to Baltimore, and from thence to Quebec, 
in order to take on'boatkl a' cargo «t that port, and return thence 
to a port of discharge * in * t&is country ; ^ that on. ike Std x)F. July 
1854 she was at Q^idbec, taking on board a cargo of timber 'for 
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oonyeyanoe to the port of Gloucester, where the voyage was to 
have ended, and which she had been prevented from completing 
at an earlier period by peril of the seas and accident only, to 
wit, by getting on shore, and being frozen up at Quebec. 

Thirdly, That on the 3rd of July 1854, T. B. and H. W. re- 
fused to do any work on board, and quitted and deserted the 
ship, and thenceforth continued absent therefrom without liberty, 
and contrary to the orders of the master, whereby they respec- 
tively forfeited all wages due to them for their services during 
the said voyage ; that in consequence of such their desertion, 
the master was obliged to and did hire and ship two other sea- 
men to serve as second mate and carpenter on board during the 
remainder of her voyage, in their stead; that on the 23rd of 
July 1854, the vessel, having taken on board her cargo, sailed 
from Quebec, bound for Gloucester, and arrived there on the 
11th of September 1854; that an entry of the desertion and 
absence from the ship without liberty of the said T. B. and 
H. W. was duly made at the time when the same occurred, in 
the log-book of the '^ Lanarkshire," by Robert Matthews, the 
mate. 

Fourthly, TTiat on the 17th of July 1854, the said T. B., 
party in this cause, instituted a suit or action in the Superior 
Court of Quebec, against the said William Patterson, the mas- 
ter, for the purpose of recovering payment of the sum alleged 
to be due to him for wages ; that an appearance was given to 
such suit on behalf of the said William Patterson, and bail was 
duly given on his behalf to answer the same ; that the ssud 
suit was defended on the ground that the said T. B. had for- 
feited all claim to his wages by reason of desertion ; that the 
evidence of the said master was taken in the suit prior to the 
'* Lanarkshire ^ leaving Quebec ; and tJiat the said suit was 
depending and undetermined on the 23rd of December 1854. 

Fifthly, That on the 17th of July 1854, the said H. W.,also 
party in this cause, instituted a suit or action in the Vice- 
Admiralty Court of Lower Canada, against the said William 
Patterson, the master, &c. 

Sixthly, TTutt on the 19th of October 1854, an action was 
entered in this Court on the part of the said H. W., and on 
the 24th of October on the part of T. B., against the '^ Lanark- 
shire,'' for subtraction of wages, to wit, the identical wages for 
the recovery of which suits are now depending, brought by the 
same parties, in the Superior Court of Quebec, and the Vice- 
Admiralty Court of Lower Canada; that in pursuance thereof, 
the vessel was arrested by two -warrants under seal of this 
Court at Gloucester ; that on the 10th of November 1854, an 
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appearance was given to the said actions on the part of the 
owners; that the actions were consolidated; that the owners 
were not aware that the said snits against the said William Pat- 
terson were still dependinj^ at the commencement of this suit, 
until after the summary petition had been given in in this 
cause. 

Seventhly, That the cause of action in this suit is the same pkadingM. 
as in the suits instituted by the said T. B. and H. W. in Ca- 
nada; that it is not competent to them to institute proceedings 
against the ** Lanarkshire,'' or her owners, and that they and 
their bail ought to be dismissed* 

The admission of this allegation was opposed* 
Dn Haggardj for the seamen. This allegation is no answer 
to the action, thongh it sets up two distinct grounds of defence ; 
first, the articles; secondly, lis alibi pendens. The correct 
construction of the articles is in favour of the seamen. They 
bound themselves to serve on board the ship on a voyage from 
Liverpool to Baltimore, from thence, if required, to any ports 
in the United States, British North America, or wherever 
freight might offer, and back to a final port of discharge in 
the United Kingdom, cr for a term not to exceed twelve months ; 
the alternative sets the limit to the engagement ; t^e master 
might take them anywhere where freight might offer, provided the 
service did not exceed the year. Any other construction would 
put the men at the mercy of the master to take them all over 
the world before he brought them back to an English port. 
Seamen are to be protected against such a latitude of construc- 
tion. It was so held with regard to the interpretation of the 
words " or eUewhere : ** ** The Minerva*^ (a) and the " George 
Home.^ {b) Besides the object of the provisions in the statute 
upon the point was to protect seamen. 

As to the plea of lis alibi pendens^ that cannot be sustained. 
The suits, whatever may be their origin, are perfectly distinct ; 
the actions in Canada are personal actions against the master ; 
this is a suit against the ship. Besides, the steps taken in 
Canada are merely initiatory ; when the seamen found the mas- 
ter immediately returning to England, they returned also, and 
commenced this suit, in fact, abandoning the other, though they 
may, perhaps, have neglected to take the proper steps to dis- 
continue it The suit has been virtually discontinued, as in 
the " Bold BuccUugh.'' (c) 

Dr. Addams, contrh, argued to the effect of the judgment 

Cur adv. vulL 


(a) 1 Hagg. Adm. 361. 


(fi) Ibid. 375. 


(c) 3 W. Rob. 220. 
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Dr. Lushington* In this case there are two questions; 
the first, respecting those articles of the allegation which coun- 
terplead the statement of the seamen as to their agreement, 
and, referring to the ship's articles, §llege that the seamen were 
guilty of desertion* 

This is*a question of some difficulty^ because, possibly, some- 
thing may turn upon the peculiar circumstances of the case. 
I do not think it would be prudent to decide it on the mere 
construction of the articles, without regard to the peculiar 
circumstances of the individual case ; for instance, it might be 
that the delay occasioned by the ice was an ordinary contin- 
gency, such as both parties might naturally expect and provide 
for, and the second clause was expressly intended to guard 
against the long detention of the seamen by such an oc- 
currence. 

In case of doubt, as the owners are much more competent to 
take care that the articles are clearly expressed than the mari- 
ners, I should be disposed to lean against a construction the 
result of which would be to convict the seamen of desertion. 
But I shall admit the articles, and reserve my decision upon 
the construction until I am better informed of the circum- 
stances of the case. 

With respect to the second question, I am of opinion that 
the articles pleading lis alibi pendens must be admitted ; and if 
proved to the full extent, would bar this action. 

The distinction attempted to be drawn respecting the nature 
of the actions, do^s not appear to me to be substantial ; first, it 
is clear that all these, actions are for the same object, the re- 
covery of wages ; and that if the wages should be recovered in 
all the suits, the owners would have to pay the same demand 
twice, which would be wholly unjust. 

I think this consideration alone would be sufficient to induce 
me to admit the articles ; but when examined, all the distinc- 
tions merge in this. Take an action here at Common Law 
ag^nst an owner ; should I allow a proceeding for the same 
cause, of action and two judgments for the same demand? These 
two actions in Canada were certainly brought against the mas* 
ter, but necessarily as agents of the owner. 

If I were to hold otherwise I should convert the right of 
proceeding against the ship, the owner, or the master from a 
protection to the seaman into an act of injustice to the owner. 

I shall, therefore, admit this allegation as it stands. 

Proctors : Nelson ; and NicholL 
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IN THE GOODS OP WILLIAM MASON, ^^tIt' 

DECEASED. Cantb.bory. 

Nov. 6. 

The deceased died on the 26th of September 1836, leaving a ^ executor, 
will and two codicils^ all dated in that jear. In the will. The- operation of 
mas Newman was appointed executor and residaary legatee in ^^j^^^Jf ^^^* 
trust ; and in the second codicil, Sarah Mason, deceased's wife, noanced pro- 
was also named executrix. There was only one witness. to become a'^ 

On the 29th of November 1836, probate of the will and codi- competent 

cils was granted to Mrs. Mason. Mr. Newman having first re- dece^c^s 

nounced, as well the probate and execution of the said will and handwriting, 

codicils as the letters of administration with them annej^ed, in retract his 

order to become a competent witness, made the usual affidavit "^^^^'*V®^' 

as to the deceased's handwriting. probate. 

Mrs. Mason being dead, and it being necessary to obtain a statement 
double probate of the will and codicils, merely for the purpose 
of passing the account at the Legacy Duty Office, the de- 
ceased's afikirs being in other respeots wound up, Mr. New- 
man, the surviving executor, was desirous of retracting his 
renunciation, for the purpose of obtaining probate. 

Dr. jR. Phillimore moved the Court to allow such retractation. Argument, 
and cited Harrison v. Harrison, (a) 

Sir John Dodsok. I have made inquiry upon this point. Judgment. 
and I understand that this has been done in two or three cases. 
In the case of Queen Charlotte's will, the executor renounced 
for the purpose of becoming a witness, and was afterwards 
allowed to retract such renunciation; and shortly afterwards 
there was another case, in which the same thing was done. I 
think, therefore, I may grant this motion. 

« 

Proctor: Glennie. 

(a) 1 Robert. 406. 


Arches 
Court of 
HART against HART. Canterbury. 

Nov. 10. 1854. 

1 HIS was a cause of divorce by reason of cruelty, promoted g^jj f^^ ^j. 
and brought by virtue of letters of request from the Chancellor ^owe by 
of the Consistory Court of Worcester, by Emily Jane Hart cr^e^ty!* 
against her husband Francis Hart, of Leammgton Priors. . Cruelty 

*^ rally con- 

doned is not 
revived by subsequent desertion. In order to revive condoned cruelty the acts must be ejusdem 
generis, 

E, & A. — VOL. II. O 
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The parties were married on the 18th of September 1847, 
Mr. Hart being then a widower with two or three grown-up 
children, and the ladj a spinster between twenty and thirty 
years of age. They lived together at various places until the 
month of June 1848) when Mr. Hart, having taken lus wife to 
the Hibernian Hotel, Clifton, and written to her brother at 
Hereford to take her home, left her, and for some time concealed 
from her his place of residence. 

Mrs. Hart, having discovered her husband's residence, caused 
him, in April 1850, to be served with a citation from the Con- 
sistory Court of London in a cause of divorce, by reason of his 
cruelty and adultery. This led to an interview between them 
at the house of one of Mrs. Hart's trustees, which resulted in a 
formal reconciliation and the signature of the following do- 
cument : 

** I, Emily Jane Ilart, having been separated, and^not living for nearly 
two years with tny husbauci, Francis Hart, who parted with me and from me 
on account of my violent temper, and conduct not pleasing to him, and now 
I come up to London, go to his lodgings and beg his forgiveness, and I ap- 
point to meet him at Mr. William Fisher^s, Doughty Street, one of my 
trustees, at 12 o'clock this day, and acknowledge my faults, and now ask him 
to forgive and forget, and take me again to his home, when I promise, and 
hope to keep my promise, to conduct myself quietlyi soberly, and peaceably, 
in decent regard to him and his comfort, and who on the said account, and I 
expect from such alteration of my conduct that he will appreciate, love, and 
cherish me with that endearment that a wife ought to be treated with. 

^ Thb is my own offer of reconciliation, proposed by myself, and accepted 
of by him. Dated this 19kh day of April 1850. 

"Emily Jane Hart. 
"Francis Hart. 

" Mr. Fisher not being at home, this Is witnessed by Mr. Anderson, who 
came to Mr. Fiaher's as the friend of Emily Jane Hart. 

"Witness, Chablbs Anderson.** 

« 

The suit for divorce by reason of adultery and cruelty being 
thus terminated, Mr, and Mrs. Hart resided together again 
until early in the month of July following, when Mi*. Hart, 
having accompanied his wife to Bristol, took her to the White 
Hart Hotel, and having first ordered dinner, again disappeared, 
and for two or three years succeeded in concealing his place of 
residence from her. 

* In the month of July 1853, Mr. Hart was served with a 
citation from the Consistory Court of Worcester, in a cause of 
divorce by reason of cruelty. The cause, however^ was moved 
by letters of request, into the Arches Court. 

On behalf of Mrs. Hart a libel consisting of twenty-three 
articles was brought in. 
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The first sixteen articles pleaded divers acts of cruelty, 
and Mr. Hart's desertion of his wife at the Hibernian Hotel, 
Clifton. 

The ] 7tli pleaded That Mrs. Hart, having by the assntance of her friends 
procured the necessary fUnds, quitted the Ulbernian Hotel, and returned to 
the house of her father at Hereford, where ahe continued to reside separate 
and apart from her husband, and without receiving any allowance or main- 
tenance from him, until some time in the month of April 1850, when 
Mr. Hart, having been served with a citation from the Consistorj Court of 
London, in a cause of cruelty and adultery, at the suit of Mrs. Hart, he had 
an interview with hcr^ whereat ho asserted his innocence of adultery, and his 
wish to make every reparation in his power for his former cruelty towards 
her, and when Mrs* Hart, influenced by his assertions and promises, con- 
sented again to live and cohabit with him. 

The 18th pleaded Thai in the month of May 1850, Mr. and Mrs. Hart 
again went to Plymouth together, and took up their residence at the house 
of Mr. Hart's son-in-law, and that during such residence, Mr. Hart habitually 
ill-used and threatened his wife ; that in so conducting himself towards her he 
often declared that it was for the purpose of driving her from his house ; and 
it then pleaded two particular acts of cruelty, and that in consequence thereof 
she was unable from illness and weakness to seek the protection of a magis- 
trate ; and was, moreover, threatened by Mr. Hart, that if she made any 
complaint he would get old B. (the father of his son-in-law) to swear she 
was raving mad, and then place her in a madhouse for the rest of her life. 

The 19th pleaded That about a fortnight after these occurrences, to wit, 
early in July 1850, Mr. Hart suddenly quitted her at the White Hart Hotel, 
at Bristol, leaving her there alone, very ill and penniless. 

Upon this libel ten witnesses were examined, Mrs. Hart being 
examined on almost every article^ and being the only witness to 
several of them^ among which was the 19th, 

Mr, Hart gave in no allegation, but closely cross-examined 
the witnesses, especially Mrs. Hart. 

Dr. Addams and Dr. Robertson appeared for the wife ; the 
QueerCs Advocate and Dr. Spinhs for the husband. 


1855. 
' _ » 

Abchbs 

Court of 

Cantebbubt. 


Hart 

against 

IIart. 

Pleadttiffi, 


Sib John Dodson. This is a suit for divorce a mensd et -^«*. 7. 
tharo by reason of cruelty, promoted by Emily Jane Hart .p. . 
against her husband Francis Hart. It is brought into this stances of the 
Court by virtue of letters of request from tlie Chancellor of the ^***' 
diocese of Worcester. 

The marriage took place upon the 18th of September 1847, 
in the district church of Saint John, Netting Hill. Mr. Hart 
was at such time a widower ; his age does not appear, but he 
was certainly not a very young man, for he had a daughter 
married, and had grandchildren ; Mrs. Hart was a spinster 
twenty-six years of age, or thereabouts. 

The parties cohabited together at Tunbridge Wells, at Mar- 
gate, at Ladbrooke Villas, Notting Hill, at Leamingtoni and 
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Other places^ and continued such cohabitation until the month 
of June 1848, when, it is alleged, Mr. Hart deserted his wife, 
at the Hibernian Hotel, Clifton ; he left her there, and deserted 
her. The cohabitation, therefore, continued only about ten 
months — from September 1847 to June 1848. There was a 
subsequent cohabitation of about two months, in the spring and 
summer of the year 1850. The suit commenced in July 1853, 
when, in £ftct, the parties had been married about six years, but 
had cohabited only about twelve months, at two different 
periods of ten and two months. The final separation took place 
in the month of July 1850, when Mr. Hart left his wife at the 
White Hart Hotel, Bristol. It is said that Mr. Hart concealed 
his residence from his wife, and that as soon as she discovered 
ity she commenced her suit for a diyorce ; that was in the month 
of July 1853. 

On the part of the wife, a libel consisting of more than 
twenty articles, and pleading some gross charges of cruelty, was 
given in. On this libel Mrs. Hart has been examined. No 
allegation has been given in for Mr. Hart, who has not thought 
proper to counterplead the charges brought against him, but 
contents himself with the cross-examination of her witnesses. 

Mrs. Hart has been examined on all the articles of the libel. 
It has been described as a great improvement on the modem 
rules of evidence, that parties to suits are now competent wit- 
nesses in their own behalf, especially in cases of this kind. In 
some cases, certainly, it may be so ; there may be no one but 
the parties themselves present at the occurrence which forms the 
ground of complaint ; no one else can speak to it, it is within the 
knowledge of no other. Still it behoves Courts of Justice to 
receive such evidence with great caution, to see that it bears 
the stamp of truth, to consider how far it is consistent with 
itself and with probability. It must also be considered how 
far it is consistent with the admitted facts and circumstances of 
the case, and with l^e documents produced. The Court should 
also pay due regard to the tone of the evidence, and beware of 
exaggerated statements. 

In the present case it is said that Mrs. Hart labours under a 
disadvantage in consequence of the omission of Mr. Hart to' un- 
dergo an examination. It certainly is difficult to assign »good 
reason (a) why Mr. Hart should not have given in a plea and 
given his evidence upon it, but he has thought proper to confine 


(a) The reason assigned by coun- 
sel was, that Mr. Hart having to pay 
the whole expenses of the suit, was 
unwilling unnecessarily to increase 


them by pleading, when he felt satis- 
fied that the case against him must 
break dow'n of itself. 
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his defence to the interrogation of the witnc6se8^ produced against , ^^^^' . 

him, and J must say that such a coarse is not calculated to make Arches 

a favourable impression upon the Court. Cioa^wjuly. 

Mrs. Hart has certainly been examined upon every article, 

and deposes strondy to the various facts pleaded. Without ^^J^"^ 

• • •-»/• 1 • • 1 1 ^ • 1 1 1 against 

imputmg Wilful perjuiy to her, the Court is bound to state that Hajit. 
her evidence is not such as it can place implicit reliance upon. Judgment. 
In some instances she is not corroborated at all, in others she is The wife's 
corroborated to a certain extent by other witnesses ; but the evi- this case 
dence of those other witnesses falls far short of that given by ^^^^ ^^ 

o •' relied on, 

Mrs. Hart, and, in fact, proves her statements to be highly except where 
coloured and exaggerated. ^ ^ V^^r^'""^ 

One instance of this is her evidence npon the tenth article of witnesses. 
the libel ; that refers to the averment that Mr. Hart compelled 
his wife to write to her trustee, to give up the deed of settle- 
ment, and, upon the trustee's refusal, committed a violent assault 
upon her. Her deposition is to this effect : that one morning, 
at Mr. Hart's request, she did write to Mr. Fisher to give up 
the deed of settlement of the two houses which Mr. Hart had 
settled on her, on the occasion of their marriage, and that Mr. 
Fisher refused. She then describes Mr. Hart's violence towards 
her. She says : " I was standing on one side of the fire, and he on 
the other; he put his two hands, one on either side of my throat, 
and held me so tight that I could not speak ; I was close by the 
bell^ and rang it, aiid the maidservant, Mary Ann James, came 
up, and she took hold of my husband's hands, as I think, and 
removed them from my throat. She cried out * What are you 
doing to my mistress ? If you do not let her go, I will fetch a 
policeman ; ' and, as I have said, she either removed his hands or 
caused him to remove them." Such is the account given by 
her, and I must say it is scarcely consistent with the evidence of 
Mary Ann James, the vouched witness, who has been examined. 
Let us see her evidence upon the same article. She says : *^ One 
night, very shortly after I entered her service, at about eiglit 
o'clock in the evening (as nearly as I can remember the time) 
I heard the drawing-room bell ring violently. I went upstairs 
into the drawing-room; it is on the ground floor, and the 
kitchen, where I was when I heard the bell, was on the base- 
ment. As I entered I saw Mrs. Hart half sitting on the floor, 
with her back resting against the seat of an arm-chair, which 
was near the side of the fire-place. She was in such a position 
as she would have been if she had slipt from off the chair. She 
seemed very much agitated, and her hair was streaming down her 
back. Mr. Hart was stooping down or kneeling on the floor, 
very near to Mrs. Hart^ He had in his hand a glass tumbler 
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not quite half full of some liquid whiobj from the smell and 
appearance^ was either brandy or rum." The account given by 
Mrs. Hart is that he had his hands roui^d her throaty strangling 
her, and that the maidservant took his hands away ; it is not 
so: he was stooping or kneeling beside her, with a glass of 
spirits in his hands. The servant goes on to say : ** As 
I entered the room Mrs. Hart exclaimed to me, ^ Look here, 
Mary, he wants to strangle me.' His hands, however, were not 
in any way touching her at the time." This is very different ; he 
was not touching her. She goes on to say that nothing was said 
by her or in her hearing about a policeman. This shows that 
Mrs. Hart cannot be implicitly relied on. 

Again, on the 6th article she alleges that while they were 
at Miss Killick's boarding«house at Margate, Mr. Hart one day 
so violently assaulted her that her cries brought Miss Killick 
to her assistance, and that Miss Killick interfered to protect 
her from any further ill treatment ; but Miss Killick is not 
produced. The proof of this article depends entirely on Mrs. 
Hart alone. It is said that Miss Killick having so many per- 
sons continually residing in her house for a short time, and then 
going away, may have forgotten the circumstance ; but surely 
if the averment be true, the circumstance is not of such an 
ordinary character as to leave no impression upon the mind of 
the lady in whose house it is said to have occurred. 

So it is with a number of other accusations ; the only evidence 
respecting them is that of Mrs. Hart herself, and those persons 
who are said to have been present are not produced. 

But the Court is bound to say that some of the charges are 
corroborated, especially that of the violent assault at Hereford. 
It is confirmed in all essential points by the evidence of Mrs. 
Hart's sister. It was a gross act of cruelty, and fully suf- 
ficient, in my opinion, to entitle Mrs. Hart to a sentence of 
separation. 

There are other acts of cruelty, with respect to which her 
evidence is confirmed to a certain extent. When residing at 
Ladbrooke Villa, Notting Hill, she says slie was one night 
obliged to fly for safety to the house of her friend, Mrs. Hinch- 
cliffe, who lived nearly opposite. No doubt she did fly at 
midnight, was let in, and remained there all night. To a cer- 
tain extent she is confirmed by Clements, Mrs. Hart's servant 
at that time, and by Charlotte White, the cook of Mr. and Mrs. 
Hinchcliffe. She let Mrs. Hart into the hbu^e, and deposes to 
the state of alarm in which she appeared, and to the fact that 
her left arm was very red, as if it had been pressed by another 
person's hand. 
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The Court is constrained to say that, notwithstanding it can- . ^^^^' . 
not give full credence to the evidence of Mrs. Hart, and many Arcuss 
of the accusations are not proved to the satisfaction of the Court, q^^^\^^ 

yet there are others clearly amounting, in the opinion of the 

Court, to acts of legal cruelty, which are sufficiently established, Hart 
and that Mrs. Hart is entitled to the relief which she prays, Uart. 
unless she is barred by anything which subsequently occurred, judgment 
especially as Mr. Hart has not given any plea, nor offered any 
evidence to meet the charges made against him, but has con- 
tented himself with the cross-examination of the adverse 
witnesses. 

The question then comes to this; these parties lived together. The craelty 
as I have said, for about ten months ; tlbe husband then left the ^^ndonei^ 
wife, and they lived apart for two or three years ; a reconcilia- 
tion took place between them, s^nd they cohabited together again 
for a period of about two months, and until the husband again 
deserted his wife ; and the question comes to this, Does mali- 
cious desertion do away with the effect of condonation and re« 
Vive the former cruelty? 

There can be no doubt that there has been condonation; 
there is not only presumptive, but actual condonation, (a) The 
reconciliation was entirely of her own free will, and at her own 
desire. Her letters, which have been annexed to the interroga- 
tories, show this. Again and again she says she desires to be 
reconciled, and to live again with her husband; and uses strong 
expressions of endearment. The matter does not rest here ; it 
seems that when he refused to live again with her, she insti- 
tuted a suit against him for divorce, then called at his house, 
the result of which visit appears to have been an appointment to 
meet at the house of her trustee; they accordingly meet there, 
and Mrs. Hart signs a sort of confession, in these words, <^ I, 
Emily Jane Hart," &c. (6) 

So that at this time there was a perfect reconciliation and 
condonation ; it was not merely presumptive ; it was followed 
by cohabitation, which was only terminated by the desertion of 
Mrs. Hart by her husband. 

(a) In Snow v. Snow, 2 Notes of two kinds, — the one remmio ear- 
Cases, Supp. xii., Dr. Lushington preata, bj express words of forgive- 
say s, " Condonation, though a tech- ness, and succeeding reoonciliation ; 
nical term, clearly Imports the for- the other remissio tacita; and the 
giveness of an onence done, and is remissio tacita includes a return to 
stated bj Sanchez \ and in some connubial intercourse,** 
degisions in these Courts', to be of (b) Vide^ p. 194. 


' De Matrim, 1. 10. Disp, 5. » Orme r. Orme, 2 Add. 882. ; 

No. 19. Ihmn v. Dtam^ 3 Phill. 9. 
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The qaestion^ then, for the consideration of the Court is, 
whether this malicious desertion will operate as a revival of 
former cruelty ? 

It is said that, in some countries malicious desertion alone is 
sufficient ground for a sentence of separation ; that is certainly 
true. Mr. Bishop (a), says that in some but not in all the States 
of America, malicious desertion is a sufficient ground of divorce. 
But certainly it is not so in England. 

It is argued, however, that if it is not sufficient in itself to 
justify a sentence of divorce, it may be sufficient to revive for- 
mer acts of cruelty ; but I cannot find that such a doctrine has 
ever been held in the English Courts ; and no case was cited 
by counsel to that effect. It is said that a less degree of cruelty 
is required to revive former cruelty, than would be required 
originally to found a sentence of divorce. No doubt that is so ; 
but I apprehend the cruelty must he ejusdem generis ; it must 
be of that kind which causes a reasonable apprehension of dan- 
ger; it must be something to lead the Court to suppose that 
the husband would revive the former violence of his conduct. 
Desertion is not an act of cruelty per se; there is nothing to 
cause danger to life or limb, and I cannot consider it a revival 
of former acts. 

I am not aware of any case precisely on this point, but there 
are some remarks of Dr. Lushington in the case of Evans v. 
Evans (i), on the admission of the libel, which bear very closely 
upon it. He says, '^ Has anything occurred since March which 
can revive the cruelty said to have taken place previously? 
Now this is a subject which has been discussed over and over 
again in this Court, and on which it is very difficult to lay down 
any precise or general principles ; to revive condoned cruelty 
there must be something of the same kind as would have sup- 
ported a suit originally for cruelty, such as violence, or threats 
of violence ; but the acts need not be of the same stringent 
kind ; something short will be sufficient, provided it be shown 
that the husband continues in the same state of mind, and as 
incapable of controlling himself as when he actually committed 
the former acts of cruelty." Well, then, in the present case, 
there is nothing of the same hind; it is quite different ; the hus- 
band withdraws himself from the wife's society ; there is nothing 
that threatens a revival of danger to life or limb. In point of 
fact, throughout this case the husband seems to be the party 


(a) Commentaries on the Law of 
Marriage and Divorce, ch, xxiv. 
§ 503. et seq. 


(b) 7 Jur. 1046., cited at length 
in a note to Bishop^s Commentaries 
on the Law of Marriage and Di- 
vorce, § 376. 
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wbo wishes to avoid the wife, instead of the wife being in dan- ^ ^^^^- ^ 
ger from the husband. Arches 

I am, therefore, of opinion that there is not, under the cir- Court of 

cumstances, proof of such cruelty as would call upon the Court 

to pronounce a sentence of separation ; that there has been the Hart 
clearest condonation, and that the subsequent desertion does Hart^ 

not operate to revive the antecedent acts of cruelty. I must, j^^^nm 
therefore; dismiss the parties, (a) 

Proctors : for the wife, Nelson ; for the husband, Pritchard. 

(a) In the case of 7\tmer v. Turner (Arches, 19Ui June 1854, not reported) June 19. 1854. 
Sir John Dodson considered the question of condonation of cmeltj, and 
held that returning to the husband's bed did not condone the previous cruelty. 
The circumstances were these : — For two or three weeks Mrs. Turner had 
been sleeping with her children, and not with her husband ; on Wednesday, 
the 2nd of February the last act of cruelty was committed, but on Sunday the 
6th the husband, it was alleged, endeavoured to get into her bed-room, and 
being muible to do so, threatened her. It was then pleaded on the 11th 
article of the libel, that Mrs. Turner, fearing the violence of her husband in 
case she opposed his wishes, on the night of- Monday the 7th -of February 
consented to return to his bed-room ; that she and her husband slept together 
on the said night; that on the next day (Tuesday) Mr. Turner having 
gone to London, Mrs. Turner conununicated with her friends, and on the 
Wednesday left her husband's house, and went to reside with her father. 

On this part of the case Sir John Dodson said, " The question is, whether 
such return to her husband's bed amounts to condonation so as to bar this 
lady's right to relief. Miss Clements (her sister) knows nothing about con- 
donation or reconciliation. Jane Wicks, the serrant, speaks to the fact of 
reconciliation, and the wife's return to the husband's bed. The account she 
gives of it is this : in answer to the 15th interrogatory, she says, * It is the 
fact, that after the quarrel Mr. and Mrs. Turner were reconciled and slept 
together. They slept together on the Monday night after the quarrel which 
took place on the Wednesday, and on that Monday night she did go to her 
husband's room dressed in a dirty polka. I heard her husband remonstrate 
with her about it, and tell her he would not sleep with her in that, but that 
if she would come to him as a lady ought to do, he would sleep with her. I 
did on that night borrow a nightdress for my mistress from one of the ser- 
vants, Mary Barber, the cook.' That is her accoiuit; and here I must 
observe that although this witness is produced by the wife, many of her 
answers are somewhat partial to the husband. Yet even on the statement of 
this witness I hardly think that this can be taken as a reconciliation between 
the parties. The interrogatory was intended to show that the return to the 
husband's bed was quite voluntary on the part of the wife, as if the husband 
had refused to receive her unless she conformed her dress to his taste. I 
must confess that I cannot give credence to this statement ; I can hardly 
believe that this poor lady, after the treatment she had received, could have 
voluntarily, and without being under the influence of fear, returned to her 
husband's bed." 

The learned Judge, referring particularly to the remarks of Dr. Lushington 
in Snow v. Snow \ granted the divorce. 

^ 2 Notes of Cases, Supp. i. 
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Statement 


IN THE GOODS OF MARY REED, DECEASED. 

X HE deceased died in 1807, leaving a daly executed will, 
dated in the year 1795, in which she appointed her son B. R. 
executor and residuary legatee. He survived her, but died 
without taking probate. 

It was supposed that the deceased was not possessed of any 
property beyond a few articles of household furniture, and con- 
sequently no notice was taken of her will by the representative 
of her executor ; but in the month of May 1854| it was dis- 
covered that there was standing in the name of the deceased, at 
the time of her death, in the three per cent consols, the sum of 
220/. 

B. R. had died intestate, leaving a son, W. R., who was 
entitled to this fund ; he had not taken administration to bis 
father ; but previous to so doing, and in order to see whether 
it was worth his while so to do, he now applied for administra- 
tion with the will annexed of the deceased Mary Reed. 

When the will was produced, it was found to be written on 
five sheets of paper, but from the middle of the top of each 
sheet something had been torn off, leaving a gap on each sheet, 
but none of the writing was affected. There was no explana- 
tion as to when or how this mutilation occurred, A witness, 
however, deposed that about the year 1834 the executor gave 
her the will for safe custody, and that it was then in the same 
state in which it. now appeared. The attestation clause was 
to the effect that '' the writing contained in this and the four 
preceding sheets of paper hereto annexed, was signed and sealed 
by Mary Reed," 

Counsel moved for administration with the will annexed to 
be granted to W. R. upon his taking administration to his 
father, the executor named in the will. 


Judgment, 


Sir John Dodson. The circumstances of this case are 
very peculiar. Here is a will dated as far back as 1796 ; the 
testatrix died in 1807, and no steps have been taken to prove 
the will until now. The attestation clause states that the will 
was sealed as well as signed, and lam strongly inclined to 
think that the seal has been torn off; if that were done by the 
testatrix, it would in my opinion amount to a cancellation of it. 
There is no evidence before the Court as to when or by whom 
it was done. I cannot, therefore, take upon myself to pronounce 
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this paper to be a will upon motion. I must reject the motion, ^if^ll 
leaving those interested under it to propound it if they think Im ths Goods 
proper. 

Proctor; F. Clcurkson. 


or Mart 
Rbed. 


SHAW agaimt NEVILLE. 

X HIS was a question as to the due execution of the will 
of Courtland Skinner Shaw, doctor of medicine, of the town of 
Cheltenham, deceased. 

It was in the deceased's hand-writing, was signed and sealed 
by him, had perfect testimonium and attestation clauses, and 
purported to be duly attested by two witnesses* 

It was propounded by the residuary legat^ie substituted, and 
opposed by the widow who was universal legatee under a 
former will. 

The attesting witnesses, the gardener and the butler of the 
deceased, who were botk in the service qf the widow at the time 
of their examination^ deposed to the effect that the deceased 
asked them to sign a paper ; that the paper was folded down, so 
that they saw no writing whatever upon it ; and that the de- 
ceased did not write his name or acknowledge any signature in 
their presence. 

Dn fVaddilove, for the will, endeavoured to distinguish this 
from former cases on the point, and contended that there was 
no case in which the will had been pronounced against on 
the ground that the signature was not acknowledged, when 
there was a perfect attestation and a perfect testimonium clause. 
He cited Gaze v. Gaze, (a) 

Dr. Twissy contrh^ relied on Ilott v. Gtnge{b)y and Hudson 
V, Parher, {c) 

SiB John Dodsok. The statute is too strong; I must 
pronounce against this will, though I have no doubt it fully ex- 
presses the intentions of the deceased. It is the deceased's 
handwriting ; there is a perfect testimonium and a perfect attes- 
tation clause, and the seal and signature of the deceased ; but 
when he produced it to the witnesses, unfortunately they saw 
nothing of all this ; according to their deposition, they saw no- 
thing but a blank paper. The deceased does not say : " This is 
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(a) 3 Curt. 451. 

lb) 1 Notes of Cases, 572.; 3 Curt 
160. ; S. C. 4 Moo. P. C. 265. 


(c) 1 Robert 14. 
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my will,'' or ask them to attest his will ; he merely says, ^^ I want 
you to sign a paper.** I cannot pronounce this will to have been 
duly executed. 

Dr. Waddilove^ The Court will give the costs out of the 
estate. If the witnesses were dead or could not be found, it 
would have been a good wilL 

F£B Curiam. Yes ; certainly it would. I think the party 
entitled to her costs. It was the deceased's own act, and upon 
that ground I give the costs, (a) 

Proctors : for the widow, Gregory ; for the residuary legatee, 
LonffdefL 


(a) ^^ The object of the kw is said 
to be to give effect to the intentions of 
testators by assisting the proof of ge- 
nuine, and detecting spurious, wilLi. 
The acknowledgment of signature 
before two witnesses is said to be in 
accordance with this object, inasmuch 
as it secures the evidence of two per- 
sons respecting a particular act, wnich 
proves the particubir document to 
emanate from the testators mind, 
and to express the record of his in- 
tentions. Yes, but are there not 
other particular acts that prove the 
same thing f Ls not the act of taking 
a document from a desk and simply 
asking two witnesses to put their 
names thereto, or the actual acknow- 
ledgment that such a document is his 
will, as strong an evidence that the 
particular document expresses the 
intentions of the testator as the ac- 
tual or virtual acknowledgment of 
his signature? — ^non quod dictum 
sed quod factum est inspiciiur,* Would 
not the proof of these particular acts 
be as much in accordance with the 
objects of the statute as the proof of 
the other ? What evil could the ad- 
mission of such proof produce ? It 
would not in the slightest degree 
assist the proof of spurious wills, but 
the reported cases prove that it would 
in numerous instances prevent the 
defeat of genuine ones. For it b re- 
markable that in all the cases where 


wills have been actually invalidated 
through non-acknowledgment of sig- 
nature, or hay e narrowly escaped in- 
validation on that ground through 
the equitable inclination of the Jud^e, 
there was no suspicion of the identity 
of the document, and no doubt that 
it fully expressed the intentioaof the 
testator. The very witnesses, on 
whose testimony respectin^signature 
or presence tt^e testaments have 
been declared legally invalid, have 
proved them beyond a doubt to be 
genuine wills. It was formerly con- 
sidered the very object and purpose 
of witnesses, by proving the capacity 
of a testator and the identity of the 
document to prove wills ; but now- 
a-days, the principal use is to disprove 
them. 

The first inquiry of a next of kin 
is, who are the witnesses? and as 
soon as he finds them to be servants, 
waiters at hotels, or any others in the 
more venal and corruptible classes of 
society, he blesses the new Wills Act, 
and calculates the chances of an in- 
testacy. For he knows the worth- 
lessness of all the moral evidence in 
the world to prove the intention of 
the testator against the afiidavits of 
the attesting witnesses respecting the 
act of execution." — Practical Re 
marhs on the Injurious Operation of 
the Wills Acts, pp. 45. 46. 
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IN THE GOODS OF ELLEN DIXSON, SPINSTER, 

DECEASED. 

± HE deceased died on the 18th of October 1842, leAving a 
duly-executed will in the following terms : — 

" This 18 the last will and testament of me, Ellen Dixson, of the parish of 
Stone, in the county of Stafford. I devise and bequeath all my real and per- 
sonal estate to Thomas Leicester Bladon, of Stone aforesaid, gentleman, now 
residing with me {and to whom I teas married on or about the 16M day of 
March^ 1836, at Oretna Oreen^ in the Kingdom of Scodandy according to the 
laws of the said hingdom) absolutely. And I appoint the said Thomas Leicester 
Bladon, sole executor of this my will, hereby revoking all other wills. In 
witness whereof I have hereunto set my hand and seal this 27th day of 
January 1840.** 

It appeared that the said Thomas Leicester Bladon was a 
widower ; that his first wife was the deceased's sister, and that 
as Lord Lyndhursfs Act, which had recently come into opera- 
tion, rendered such marriages in England null and void, the 
second marriage was celebrated in Scotland. As doubts were 
entertained as to the validity of the second marriage, the de- 
ceased was advised to make her will in the above form, under 
her maiden name, in order that Mr. Bladon might take the pro- 
perty thereunder, if the marriage were invalid, as he would take 
it jure mariti if valid. 

The deceased died before Mr. Bladon; he died without 
having proved the will or taken letters of administration, and 
left a will, of which P. Smith and T. Myatt are the executors. 

Dr. Middleton moved the Court to decree letters of adminis- 
tration (with the will annexed) of the goods of the deceased as 
Ellen Dixson, a spinster, to be granted to P. S. and T. M. the 
executors of the will of Thomas Leicester Bladon. He sub- 
mitted that the marriage of the deceased with her sister's hus- 
band, after the passing of the statute 5 & 6 GuL 4. a 54. would 
be clearly a nullity according to the English law, and that what- 
ever might be the law of Scotland with respect to such marriages, 
the English Courts would not recognise a marriage between 
domiciled English subjects who merely went to Scotland for the 
purpose of evading the English law, inasmuch as a personal 
disability attached to them which the law of Scotland could 
not remove. He cited Conway v. Beazley (a), and the Sussex 
Peerage Case. (J) 


1855. 
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Prbrooativb 

CouBT or 
Cantskbury. 

Feb. 12. 

£. D., being 
domiciled in 
EnglADd, was 
married in 
Scotland to 
T. Z. A, who 
washer 
deceased 
sister*s hus^ 
bandf and also 
domiciled in 
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After the 
marriage,E. D. 
made her 
will in her 
maiden name, 
bat reciting 
the fact of 
marriage. 
The Court 
granted pro- 
bate of the 
paper as the 
wUl of E, D. 
spinster. 

Statement. 


Argument, 


(a) 3 Hagg. £cc. 647. 652. 


(b) 11 Clark & Fin. 85. 
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Sib John Dodson. This marriage having taken place in 
March 1836, and Lord Lyndhursfs Act having passed in the 
previous year, I have no doubt that the n^arriage was a nullity* 
in consequence of the personal disability of the parties tocon- 
tract the marriage. As far as this case is concerned, the 
question is quite unimportant, as the property would come to 
the same gentleman in either case, but he would take in a 
different capacity. I grant this motion as prayed. 

Proctor: Middletoru 


PBBROOATiyS 

CouBT or 
Cantebbubt. 

Fe&. 19. 

Evidence of 
declarations by 
a testator 
before the 
execation of a 
vill 18 ad- 
missible to 
rebat the 
presomption 
of law that 
alterations 
therein were 
made after 
the execution. 

Statement 


Argument, 


IN THE GOODS OF AGNES MARIA FOLEY, 

DECEASED. 

1 HE deceased died on the 5th of January 1855, leaving an 
'autograph will on half a sheet of letter paper, and dated the 8rd 
of March 1858. It was witnessed by L. M. Ci*awford and B. 
Barber, who proved its due execution. 

There were several alterations and interlineations ; one being 
the words ''and appoint my son Thomas my executor and 
guardian to my grandchildren.*' The attesting witnesses could 
not state whether or not the interlineations were in the will at 
the time of the execution, but Mrs. Crawford, in her affidavit, 
stated *' that, from what the deceased had previously told her, in 
a conversation regarding the disposition of her property, and 
that her son Thomas was alone to act in the settlement of her 
affairs, she had no doubt that the appointment of her son 
Thomas as executor was written by the deceased prior to the 
will being executed.'* 

Dr. Deane moved the Court to decree probate of the will with 
the alterations and interlineations therein, to Mr. Thomas Foley, 
the sole executor therein named ; and submitted that the pre- 
sumption of law, that the alterations were made after the execu- 
tion, was sufficiently rebutted by Mrs. Crawford's evidence of 
the declaration of the testatrix previous to the execution ; that 
at least the interlineation of the appointment of the son as exe- 
cutor was so proved to have been made previous to the execu- 
tion ; that from the nature of the other alterations, and the 
appearance of the document, it was most probable that all the 
alterations were made at the same time; and that Mrs. Craw- 
ford's evidence respecting the declarations of the deceased pre- 
vious to the execution was admissible to rebut the presumption 
of the law, or the authority of the Court of Queen's Bench in 
the case of Doe v. Palmer, where Lord Campbell said, ** It 
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may be convenient first to consider the question whether^ if in a 1W5, 


will which is not in the handwriting of the testator an alteration Purooatiys 
appears, evidence might be received of previous declarations hj Court of 
him, that he intended to dispq^ of his property in the manner - 

in which it is disposed of by the will in its altered form. If the In thb Goods 
draft of the will could be produced, corresponding with the wiH jj^^P^^^ 
in its altered form, would it not be admissible evidence, and Araum i 
might not the jury infer from it, that, before the will was exe- 
cuted, the draft and the will had been compared, and the mis- 
take rectified ? Would not written or verbal instructions from 
the testator to his solicitor to draw the will in the altered form 
be equally admissible ? In what respect do sucli verbal instruc- 
tions differ, for this purpose, from a contemporaneous declara- 
tion by the testator to another person that he had determined 
in his will to dispose of his property in the manner carried into 
effect by the will as altered ? What distinction can be drawn 
between the draft of the will, or the written instructions for the 
will^ and the verbal declaration of the testator's intention, ex- 
cept as to the strength of the evidence which they respectively 
afford ? As to admissibility^ they all seem to rest on the same 
principle, and if the verbal declaration of intention must be 
rejected, so must the draft of the will with the initials of 
the testator affixed to it. It would not be very creditable to 
the law, if such evidence were to be excluded ; as a logical in- 
ference might be fairly drawn from it respecting the priority 
of two events, that is to say, the making of the alteration and 
the execution of the will ; and I am not aware of any principle, 
rule of law, decided casCi or diotum against the admissibility of 
such evidence.* 


Sib John Dodson. I cannot grant this motion as it Is 
prayed. Indeed, I should have been inclined to reject it 
altogether if it had not been for the decision of the Court of 
Queen's Bench in the case cited by the learned counsel. On 
that authority I admit the evidence of the declaration of the 
deceased, previous to the execution of the wilL But that de- 
claration bears only upon one of the interlineations, viz., the 
.appointment of her son as executor, and I think it would be 
going too far to infer, from the declaration of the testatrix, the 
making of one alteration before execution, and then upon that 
inference to gi*ound another^ viz., that the rest of the alterations 
were made at the same time. Probate must go out as the will 
originally stood, without any of the interiineations, except that 
by which the son is appointed executor. 

Proctor, St0ke$. 

(a) 16 Q. B. 756. 


JudgtMuU 
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In a collision 
suit the plain- 
tiff enteKd 
the action 
and took 
bail for 25(tf. 
The plaintiff 
succeeded; 
it sabse- 
quently ap- 
peared that 
the damage 
and costs 
amounted 
to more than 
2501 The 
defendant, 
howeyer, 
tendered 250iL 
The Court, 
at the petition 
of plaintiff *8 
proctor, de- 
creed the 
defendant 
personally 
liable for the 
remainder of 
the plaintiff's 
costs, the de- 
fendant haoing 
unnecesaarihf 
compelled tlte 
plaintiff to 
proceed by 
the more 
expensive 
mode of plea 
and proof, 
instead of 
act on peti- 
tion. 

Statement, 


THE *' TEMISCOUATA.'' 

1 HIS was a cause of damage* promoted by the owners of the 
*' Lawrence" sloop against the ** Temiscouata." The action 
was entered for 250/1, and bail was given to that amount to 
answer damages and costs. 

The Court pronounced in favour of the ** Lawrence." It 
appeared, however, the damages and costs exceeded 250/. The 
defendants' proctor tendered 250J1, which was refused. 

The plaintiflTs proctor, in an act on petition, alleged iheU. on 
the day when the commission, with the usual bail on behalf of 
the defendants in the sum of 250L, to answer the action was 
returned, the surrogate, at the petiHon of the defendants' proetory 
assigned the plaintiff's proctor to libel; that the cause was 
thenceforth conducted in the form of plea and proof; that on 
the 26th of October 1854, the Judge pronounced for the damage 
proceeded for, and condemned the. defendants, and the bail 
given on their behalf in such damage and in costs, and referred 
the same to the registrar and merchants ; that the statement was 
brought in, but before it was reported upon, the plaintiff's proc- 
tor received from the defendants' a letter to the effect that, 
having looked through the statement, he was willing to pay the 
sum of 173/. 25. 5d. without a reference to the registrar and 
merchants ; that there will be no dispute as to this amount ; but 
that this amount, together with plaintiff's costs, will far exceed 
the sum of 250/., the amount in which the action was entered ; 
that defendants' proctor has tendered the sum of 250/. in satis- 
faction of the whole claim of the plaintiff in respect both of 
damage and costs. The prayer was that the Court would pro- 
nounce the tender insufficient, and direct the costs of the plain- 
tiff to be taxed, as usual, and decree when, and after the same 
shall have been so taxed, the defendants to be personally liable 
for the remainder of such taxed costs after the said sum of 250L 
has been applied (as far as it would go) in liquidating the^ said 
damage and costs, and condemn the defendants in the costs of 
the petition. 

The answer alleged, inter alia, that before the action was 
brought, the plaintiff demanded only 83/. 12^. 2d. in respect of 
the damage sustained by the collision, which the defendants re- 
fused to pay ; that the *^ Temiscouata " was thereupon arrested 
and the action entered ; that after the sentence was ^ven by 
the Court the defendants' proctor duly tendered the sum of 250/. 
(being the sum in and for which the action had been entered. 
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and the vessel arrested^ and which was accordingly the amount 
of the bail bond upon which the vessel had been released) in 
discharge of such bail bond> which was refused ; that de- 
fendants' proctor, when he wrote the letter annexed to the act, 
was wholly unaware of the amount of the original demand, 
and was only apprised thereof by a letter received from his 
clients on the 22nd of December last, expressing surprise that 
the damage should now be estimated at 173/. 2s. 5d,, when it 
was originally estimated at S2L 12«. 2d. only ; that the plain* 
tiffs' original instructions to their proctor were to the effect that 
th^r claim upon the defendants in respect of the damage sus- 
tained by the ** Lawrence,^' in consequence of the collision, was 
the sum of 83/. I2s. 2d., and no more ; and that it was on the 
&ith of such instructions that the plaintiffs' proctor, as he him- 
self admitted, entered the action in the sum of 250L, as sufficient 
to cover both damage and costs. 

To this a reply was brought in, admitting the averment 
respecting the original demand of 83/. 12^. 2d,, but alleging in 
explanation thcU such the damage and loss of the plaintiffs were, 
on a rough calculation and estimate, considered at such time to 
amount to the sum of 149/. 4s. lid., or thereabouts; that in 
making the original demand, they deducted from such sum the 
sum of 6S/. 12«. 9c/., inasmuch as such sum was due and payable 
to them by and from the consignees of the cargo (with which 
the *^ Lawrence " was laden at the time of the collision) for 
general average ; that in giving instructions originally, they did 
not state those circumstances to their legal advisers, but that 
afterwards the consignees of the cargo (as also their insurers) 
authorized and instructed the plaintiffs to claim and recover for 
them the said sum of 6521 125. 9d. in this suit. 

Dr. Bayford appeared for the ^ Lawrence," Dr. Addams and 
Dr. Tttnss for the " Temiscouata." 


IS65. 
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Thb High 

Court or 
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Ths 
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n 
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^lofemejit 


Db. Lushington. This was originally a cause of damage ; 
and on the 7th of April an action was entered in the sum of 
250/L On the 13th of April bail was given to that amount on 
behalf of the owners of the '^ Temiscouata." 

The owners of the '* Temiscouata^ required that the cause 
should be by plea and proof; it was so conducted; and the 
party proceeded against was pronounced to blame. On the 
usual reference being made to the registrar and merchants, the 
proctor for the owners consented to pay 173L 28. 5d., the 
amount of damage demanded ; and, on December 30th brought 
in the sum of 250/., and tendered the same in satisfaction of the 
whole claim, both in damages and costs. 

E. & A. — VOL. 11. P 


Judgment 
March 10. 
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Mr. Coote, not denying the damages would be pidd by the 
Bum of 173/. 2s. Sd., alleged that his costs, together with the 
damages, would exceed 25021, the sum in which the action had 
been' entered; and he prayed the bill of costs might be taxed, 
and that for so much as exceeded the 250/. Mr. ClarhsorCs par* 
ties might be held liable. 

The question, therefore, for the decision of the Court is this : 
— whether, where the action has been entered at 250/., and bail 
taken' for that amount, the owners can be made responsible for 
any amount of costs exceeding the 250/. ? Several cases have 
been cited, but I think it was admitted on all sides thieit none 
of ihem expressly applied to the present In the '^ Kala-^ 
mazoo " (a), the vessel, an American ship, was arrested by the 
owner of the ship and cargo damaged, and bailed ; the damage, 
as assessed by the re^trar and merchants, exceeded the amount 
of bail. The ship was arrested a second time in a fresh action, 
and that action was dismissed with costs. I do not think that 
that case bears upon the present ; for that was a question whe- 
ther a second action in rem could be maintained, and for 
damages. The present question is, whether a personal demand 
can be enforced against the owners, and for costs. 

The case of the *' Volani^(b) comes somewhat closer, but 
still is jiot, in all its circumstances, applicable. There the action 
was for 2200/., and bail was given for 825/^, admitted to be the 
value of the ship ; and the question was as to the liability of 
the owners to make good the damage beyond the amount of the 
value of the ship, for which bail had been given. There were 
other circumstances, respecting the misconduct of a part-owner, 
foreign to this case. I was of opinion that I could not enforce 
the payment of damage beyond the amount of the bidl ; but 
then, bail was given for the whole value of the ship, and I con- 
sidered myself to be restrained by the Act of Parliament. I, 
however, condemned the owners in the costs ; but it must be 
remembered that in that case the action had been entered for 
more than double the amount of the bail, and I did so upon the 
principle enforced in many cases — that the owners are liable 
for the full amount of the value of the ship and freight, and also 
for costs. 

I do not think the ** Nostra Signora del Carmine " (c), also 
cited, throws much light upon the question. It was a case of 
bbttomry, where the owners of the cargo gave bail for 35021 ; no 
costs were incurred by their conduct, as they did not dispute the 
bond, or make any opposition ; they tendered the 350/., and I 


(a) 15 Jur. 855. 


(p) 1 W. Rob. 385. (c) 1 Ecc. & Adm. 303. 
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thought I could not, with any justice, make them responsible 
for the costs occasioned by those interested in the ship. 

I now come to the ** MeUana^^d), which is somewhat com- 
plicated. There the action had been entered in 1100/., and 
bail had been given in 540/. as the value of the vessel, and also 
100/. to answer costs beyond the value of the ship. The ulti- 
mate decision of the Court in that case was, that it could not 
give more than 540/., together with the costs of the reference. 
That case is so complicated in its circumstances that I cannot 
rely upon it as entirely applying to the present, and I wish to 
observe that in reading over that case carefully, there is one 
expression in page 72. which either dropped from me inadver- 
tently, or was misconceived by the Reporter ; at any rate, it is 
ambiguous. I there state that the Court was bound by the 
Act of Parliament to reduce the amount of the bail to the value 
of the ship ; and I sud, on the other hand, that '* supposing bidl 
was given to an insufficient amount, the Court would raise it to 
the proper amount" Now, that is an ambiguous expression. I 
did not mean that it was possible to compel the individuals 
giving bail to exceed the amount for which they had made them- 
selves voluntarily responsible — that would be absurd; but 
what I meant was that the Court would have a right to require 
further security from those who owned the vessel I mention 
that for the purpose of preventing misapprehension hereafter. 

The present case is, I think, distinguished from all that I 
have cited, and from all within my knowledge. There are two 
particular facts I wiU mention : first, the bail is not given for 
the full value of the property ; secondly, the amount of the 
damage and costs exceeds the amount for which the action was 
entered. 

It doubtless was competent to the party proceeding tp have 

entered his action for a large sum, and to have taken bail for a 

larger amount. The liability of the party proceeded against is 

defined by the statute ; it is the value of the property, and of 

the costs incurred. Has the party proceeding narrowed his 

remedy by the amount at which the action was entered and the 

bail taken, and I should add, bail taken for the damage and 

expenses? Had the bsdl been taken for the full amount of the 

value of the ship, and the damages and costs exceeded that 

amount, I should certainly have made the owners pay the costs, . 

as I did in one of the cases referred to. The difficulty is, that 

the party here has limited his own demand, and I think it would 

require peculiar circumstances to induce me to make the owner 

liable for any amount beyond that demand, and the bail taken, 

(a) 6 Notes of Casea, 62. 
p 2 
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I say peculiar (nFCumstances, because I have not the least doubt 
of the authority of the Court so to do, atid no question but that 
it would be within the limits prescribed bj the Act of Parlia- 
ment In ordinary cases I should be disposed to think that the 
party proceeding had put the limitation upon himself^ and that 
I ought not to extend it further. 

This brings me at once to the consideration of whether there 
are any circumstances in this case which ought to form a dis- 
tinction. I am disposedj however, to think that in this case the 
owner of the vessel proceeded against has exposed himself by 
his own conduct to further liability. A case of this small 
amount might easily have been settled by act on petition, and 
probably that was intended by the party proceeding ; but the 
owner of the vessel proceeded against availed himself of his 
undoubted right, namely, the expensive proceeding of plea and 
proof; and it appears to me that such a proceeding could not 
have been anticipated in such a case, and that he ought justly 
to be made responsible for having adopted such a measure* 
"There is another reason for this decision, and it is this, that 
were I to decide otherwise, it would be an encouragement to 
litigant parties upon all occasions to demand heavier bail, for 
the purpose of covering the expenses incidental to a proceeding 
by plea and proof. 

I therefore comply with the prayer of Mr. Coote^g petition. 

Dr. Bayford. Will the Court give the costs of proceeding ? 

The Coubt. Yes. 

Proctors : Coote ; and JF*. Clarksou. 


Admiiultt 
Pjkub Coitbt. 

Feb, 28. 
March 5. 7. 

Thettotefof 

the Ionian 

Islandi, and 

their relation 

to Great 

Britain, are 

regulated 

exclusively 

by the Treaty 

of Paris, of 

Not. 5. 1815. 

That constitutes them a free and independent state, under the exdnsiTe protection of G. B- 

The protecting sovereign has the right of making peace or war for them. But Uie intention to 

place them in a state of war most be clearly expressed, as they do not become so ex necessUaie 

from G. B. being at war. G.' B. has not declared war for them against Russia. 

Their trade, therefore, with Russia is not illegal, because they are neither British subjects nor 
allies in the war, nor enemies of Russia. 


THE IONIAN SHIPS. 

oOME ships under the flag of the Ionian states were captured 
in the Black Sea by some of her Majesty's cmizers, and brought 
in for adjudication^ on the ground that the lonians being British 
subjects they were illegally trading with the enemy. On the first 
case, the ^^ jLeucade," coming on for hearing, the Queeti^s Advocate 
submitted that it was a case for further proof; but the Court 
was of opinion that it would be useless to order further proof 
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until the preliminary question was decided^ whether the in- . ^^^^' , 
habitants of the Ionian Islands toere to be considered as British Admiraltt 
sulgects or not. That question was, therefore, elaborately ^P»™JCoijiit 

argued. Thb Ionian 

The Queen's Advocate, The Admiralty Advocate, and Dn Ships. 
Bayford appeared for the captors ; Dr. Addaws and Dr. Twiss, 
for the claimants. 

Db. Lushingtok. It must be distinctly understood that Judgment 
all I am about to say on the present occasion applies only to ^P^ ^^' 
the general question, and not to the particular circumstances of 
any individual case. 

Before I enter upon the consideration of the question which 
has arisen in this case — a question of great difficulty, and per- 
fectly novel in its character — I must express to the counsel on 
both sides my sense of the great industry, talent, and research 
which they have shown in the discharge of the duties entrusted 
to them. The Court has every reason to be satisfied with all 
they have done. I wish I could feel equal confidence in the 
result of my own labours ; but I have seldom met with a case 
in which I have had to overcome greater obstacles. 

It may be an easy task to state the propositions to be deter- Quarty should 
mined, and yet it is almost self-evident that very anomalous J^^ of tSc**" 
consequences must follow from my decision. I have had many *toft«ofthe 

... . • J T_ xi. xi.- r xu 1 X- Ionian Islands 

misgivings m my mmd whether this was a case tor the solution haTe been 
of a CJourt of Justice at all ; whether the question did not more ^^^^^ ^o ^^« 

- execntiye 

properly belong to the executive Government ; but however Goyemment, 
that may be, the task has devolved on me, and I must not shrink "^^^^ *^ 
from it. Prize? 

Having had the advantage of consulting the authorities which Comment npon 
have been cited, and it is a great advantage, for which I am ^^^^*j!* 
indebted to counsel, I shall not enter upon the task of com- ing the con- 
menting upon them. I find it would be a task of almost end- gSJtes is mi- 
less labour, and, as it appears to me, most unsatisfactory in its necessary, the 

i. Court haying 

r©»^*- only to decide 

So many distinctions may be drawn as to many minute points ^P^^ ^^. 

of difference existing, that I should be afraid to enter upon such of a paracolar 

an undertaking. General principles in the constitution of ^^^' 

states, however just and true in themselves, bear but remotely 

when the question is the construction of the treaty, and upon 

the due construction of such solemn engagements I have 

satisfied my mind that the question I have to determine mainly 

depends. For the means of obtaining a true construction I 

must depend on principles too notorious to require particular 

statement. 

p 3 


214 


THE ECCLESIASTIGAL AND ADMIRALTY REPORTS. 


1855. 

' r— ' 

Admhuxtt 
Pbi2sb Coubt. 


THBlOinAM 

Sbips. 

The yessel is 
an Ionian 
Tessel trading 
to a port of 
the enem^ of 
Great Bntain ; 
the qntetion is, 
did such 
trading DCTM 
subject her to 
confiscation? 


It was argued 
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and that, 
therefore, 
their trading 
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SQch power 
subjects them 
to con- 
demnation. 


The claimants 
deny these 
propositions. 

The claimant 
must prove, 
1st, that the 
property 
belongs 
to him; 
2nd, that he 
is entitled to 
claim in the 
character he 
assumes; 
3rd, that he is 
not violating 
the ordinary 
laws of war. 


Now, what axe the &ctB necessary to constitute the proposi- 
tions for the consideration of the Court They are few indeed. 
The yessel proceeded against is an Ionian yessel, under the 
Ionian flag, destined, for the purpose of the present inquiry at 
least, to Taganrog, a Bussian port. The captors say that such 
a yoyage by an Ionian ship subjects her to condenuiation. The 
claimants say that neither by the Law of Nations, nor any other 
law, are they liable to condemnation ; that the Bussian port of 
Taganrog was not blockaded ; that they did not carry contra- 
band; that the expedition in which they were engaged was 
lawful, and that they are entitled to restitution. Such is 
merely a general statement of the ayerment of each party. I 
must now endeayour to set forth, as clearly as I can, the rea- 
sons and principles on which the prayers for condemnation and 
restitution are founded. 

The counsel for the captors allege that aU Ionian yessels are 
to be considered as British yessels ; that as British yessels are 
prohibited from trading with Bussia during the war, so for the 
same reason are Ionian yessels ; in other words, the British and 
Ionian yessels are to be placed in the same category ; that as 
regards a power hostile to Great Britiun, the Ionian islanders 
stand in the same position as British subjects. 

If this proposition be true, it necessarily follows, as a corol- 
lary from it, that all trade with the enemy of Grreat Britain not 
allowed to British subjects is prohibited to the inhabitants of 
the Ionian islands. There is no doubt that a British yessel 
could not trade with this port of Taganrog; therefore, if British 
and Ionian yessels are in eddem conditioner this yessel could not 
lawfully prosecute her enterprise, and the cargo must be con- 
demned. 

The claimants deny all these propositions ; they say they were 
not British subjects, they are not at war with Russia, and they 
haye a right to carry on with Bussia any trade that the subjects 
of a neutral nation could lawfully be engaged in. Before I 
proceed farther, let me consider what constitutes the titie of a 
captor to condemnation according to the yiew Lord Stowell took 
of this matter, for I neither can nor ught to trust myself with 
any notions of my own not based on his decisions. During 
war, a British ship of war captures a ship on the high seas sub- 
ject always to the risk of costs and damages — a question I need 
not now discuss — but is on the other hand entitled to demand 
condemnation if the captured yessel did not make out its titie 
to restitution. I think I do not put the case more strongly 
than all the decided cases justify, when I say that the claimant 
must establish his titie to restitution in the first instance. That 
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IB, he must show that the property belongs to him ; that he is ^ ^^^^' . 
entitled to daim in the character he assumes ; that he is not ADia&iLTT 
violating the ordinary laws of war. Such a claim, indeed, may ^m zb Cou rt. 
be barred by showing a violation of blockade, or otherwise ; xhs Ionian 
that is a totally different matter. Ships. 

I have mentioned these matters for this reason, that it may Judgment, 
be a subject of inquiry on whom the onus probandi rests in this The case of 
case, though I do not think, in any view I may take of the case, ig^^that^ey* 
that such question will, in any material degree, affect the result, wc robjects of 
I will assume for the present that the otiu8 probandi lies on the states, and 
claimant. His case is this: I am a subject of the Ionian states; ^at no war 

, —^ , HRving been 

no war has been declared by them against Bussia, or by any declared by 
competent authority on their behalf ; we are at peace, and the ^^wt^Msia 
trade is lawful. they are at 

In the absence of any such declaration — and none has been ^^*J^e 
produced — I think that the claimants are entitled so to rest is lawful, 
their title, and to throw upon the captors the onus of proof. "^l^'- 

But before I proceed further, I must notice the declaration therefore, 
of the Ionian Government making known the Queen's declarer ^^p^"^" 
tion of war. The senate publishes, for general information, a j^^ pabiica- 
proclamation by her Majesty the Sovereign Protectress of those tion by the 
states, dated London, March 28th, containing a declaration ^emmentof 
of war against his Imperial Majesty the Emperor of all the C^rea* Britain's 
Russias. The senate warns all protected subjects of her Majesty war against 
belonging to those states to be guided by the above royal de- ^ °|*^^^^ 
clarations. to a dechira- 

I think I may safely say that m this declaration of the 28th ^y^hatlso. 
of March itself, there is not a word to be found which can by vemment 
any ingenuity be construed directly or indirectly to place the 
Ionian states in the condition of warfare with Bussia. The 
Ionian states are not by that declaration directed to do or to 
abstain from doing anything. Then what does the senate 
mean by directing all protected subjects to be guided by it ? I 
have some doubt whether they knew themselves — whether they 
had any clear or distinct idea upon the subject, for if they had, 
I conceive it is hardly possible that they could, on so important 
a matter, have expressed tfiemselves in terms so unsatisfactory 
and so ambiguous. I cannot venture to say what the meaning 
is, but this I think, that it cannot safely be held that this pro* 
damation is equivalent to a declaration of hostilities against the 
Bussian Government, or an annunciation that such had been 
made on behalf of the Ionian islands by the protecting power, 
or by any other authority. I think so for several reasons. 

First, because I believe that so solemn an act as a declaration 

p 4 
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The Court 


that the loniao states were at war ought never to have been 
expressed in tenns so doabtfiil as these. 

Seoondlj^ becaose the terms in which the procUunation is 
eonched are quite eonnstent with the simple notification that 
hostilities existed between Great Britain and Bnsday and that 
the subjects of the Ionian islands most snbmit to the conse- 
quences which such a state of things would necessarily entail ; 
in fact, the construction might be, as was ai^ed on behalf of 
the claimants, such a proclamation as a neutral Grovemment 
might have made, exactly in the same way as the Ionian autho- 
rities issued their proclamation. 

And lastly, because, if the argument of the counsel for the 
Crown be well founded, it was not competent to tiiat Grovem- 
ment to declare war at alL So far, therefore, as the proclamation 
making known to the Queen's subjects the declaration of war 
of the 28th of March is concerned, I consider the question to 
be rei integra* 

But the question I have to decide assumes this shape, not 
whether Great Britain has power to declare the Ionian states in 
hostility with Bussia, but whether. Great Britain being at war 
with Bussia, it follows, as an inevitable consequence, that the 
Ionian states are placed at war with Russia also. 

These are two very different propositions. I have not been 
told on behalf of the Crown, — and officers of the Crown 
ought to have received the information if there had been any 
such to be had — that Great Britain has done any act whatever 
to place the Ionian states in hostility with Bussia. So far as 
my own knowledge goes I know of none. 

Therefore, and for the reasons I have now stated, I have only 
to consider the last proposition, whether Great Britain, being 
at war with Bussia, the Ionian states are, ex necessitate^ at war 
also, exactiy in the same way as Jersey, Guernsey, Jamaica, 
and Canada would be placed in hostility by a declaration of 
war against Great Britain by any other power. This view of 
the case opens a very wide question ; for if I should hold that 
the declaration of war by Great Britain against Russia would at 
once place the Ionian islands in a state of war with Russia, 
then it follows, as it appears to me, as an inevitable consequence, 
that if war be declar^ed by Great Britain against China, against 
the United States of America, i^inst any other power, the 
subjects of the Ionian, states must be constituted, ipso facto^ 
enemies of such nation, for it has not been and cannot be con- 
tended that the empire of Russia stands in any peculiar relation, 
so as to make war with her an exception. 

The political history of these islands was traced from an early 
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period with great care by the counsel oir both sides ; it will not, ^^^^' ^ 
in my view of the case, be necessary for me to recapitulate it. Admibaltt 
I proceed upon the assumption which I believe to be accurate, PmzkCodbt. 
for it matters not if it be not precisely accurate in all its parti- thk Ionian 
culars, but to this effect that all these islands were conquered by Ships. 
Great Britain during the war ending 1815. I proceed on that Judgment. 
assumption ; — whether Corfu surrendered at that time, or some awumes that 
other, I need not inquire. I proceed on the assumption that islands were 
Great Britain dealt with them as conquered. Had they conti- Qjl^^^g^^^^ 
nued after the peace in the same state, they would have been a daring the war 
part of the dominions of Great Britain, governed as other con- jg^l||*^ "^ 
quered territories were governed, by the Crown and Acts of 
Parliament. 

Great Britain, however, did not retain these islands in the Bat Great 
ordinary course of conquered territories, but she exercised a right ^^JJJ^^" 
indisputably belonging to her of making, in conjunction with iibandoned her 
other powers, a new and different status for these islands ^^ed w 
Great Britain ceded her original rights, and merged them in the conquest, and 
new settlement. I am of opinion that no right remained in rights what- 
Great Britain after the treaty to which I am about to refer, ^J©' <>▼« ^ 

1-1 /» -I 1 1 1 *• 1 those islands 

except the rights conferred by that treaty ; that, from the nature beyond those 
of that transaction and from the terms of the treaty itself, Great conferred 

Tfc . . . . . . , upon her by 

Britain can at this period exercise no rights whatever that are the Treaty 
not to be found within the four comers of that treaty ; that ^J^^^ Jgi5 
there does not remain a scintilla of the original right of con- 
quest ; that, for reasons with which I have no concern, Great 
Britain laid at the feet of the contracting parties, as she had a 
right to do, the power and authority she had previously acquired. 
Henceforward the treaty is the sole guide ; from this document 
must be derived all the rights of the contracting parties, and all 
the rights and the obligations of thS Ionian states. 

The treaty of Paris of the 6th of November 1815(a) was 
made between Great Britain, Austria, Russia, and Prussia. I 
apprehend it is a mere truism to say it was equally binding 
upon all and each of them. 

The first article declares that these islands shall form a free The ist article 
and independent state. My province is simply that of con- aecUresAat 
struction — of ascertaining to the best of my ability what the these islands 
contracting powers intended by the contract into which they free andTn* 
entered, and that with reference in the first instance to the dei>endent 

state 

words of the contract itself; but I must look to the whole of the mu- 

• J mi inis proposi- 

mstrument and not to a part. Terms, however strong and clear in tion, howeyer, 
themselves whatever meaning may be attribut^dj.— - necessarily ^Sed wkh*^' 
attributed — to them, standing alone, may be modifiod' by other reference to 

, ^ __-,_., . the intention 

(a) Hertslet s Treaties^ vol. i. p. 44. of the con- 
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. ^^^* . parts of the same instrument. The oonstniction, therefore, I 

Admiraltt pnt on the first article is that the Ionian islands shall form a 

Pm ze Cop bt. giiigie fipee and independent state, according to the phdn meaning 

Ths loHiAir ^^ those terms, subject to and liable to be controlled by the rest 

Ships. of the treaty ; the whole treaty creates one obligation. 
JudffmnL The second article is one of great importance — the declara- 

ti'^'^nSmd ^^^ ^^^ ^^ ^^^ ^^ ^ placed under the immediate and 
from the whole exclusive protection of the King of Great Britain. I am 
inttrament. gtrongly incUned to think that the necessary and inevitable 
that this statT consequence of such a condition is, that the King of Great 
shall be placed Britain has the right of making war and peace ; indeed, such a 
mediate and power is inseparable from protection ; for how could the duty of 
S^OT^^ST P'*^*®®^^" "^ fulfilled without such a right ? and how could the 
Kingof &reat Ionian islands be secured from aggression but by the exercise of 
®"*""*' that power ? and how could their tranquillity be secured after- 

foUows this wards, save by the power to conclude peace, with all its con- 
ri^t of comitants. 

and Jlrtog But it is another and wholly different question whether, in 

this state. oonsequencc of this protectorate right, the Ionian states become, 
Cerent ones- ^P^ factOy the enemies of all or any power or powers with 
tion whether which Great Britain may happen to be at war ; and it is also 
comMf^ another and different question whether, if Great Britain were, 
facto at war on account of Ionian grievances alone, to adopt measures for 
power ^th their protection against any other state, the kingdom of Great 
B^w^"^* Britain would necessarily be at war with such state, 
war. This is a question which I must consider when hereafter I 

have further discussed the provisions of this treaty. 
The other con- The concluding part of this article is not unimportant. The 
powere^re- other Contracting powers renounce every right or pretension 
nounce all which they might have had with regard to the Ionian islands 
gwdto^diis^ and guarantee— ^ttaran/^^-^-all the dispositions of the treaty, 
state, and ^a- It is obvious that this clause entirely removes from me the 
dispositions of necessity of looking into any part of the antecedent history, be- 
the treatj. cause, whatever might have been the claims of any of the con- 
tracting powers, they have so cobapletely ceded and merged 
them by this treaty, that it were perfectly vain to look back to 
them to obtain any information which can by possibility be of 
use on the present occasion. It is important, however, to bear in 
mind that all the contracting powers guarantee the position of 
these states. 
The contrsct- This guarantee, it appears to me, opens another view of this 
ing parties ^^^^^ jy[^ Bussia, Austria, or Prussia intend to guarantee so 

conld not have 

intended to intimate a dependence on Great Britain, that if one of such 
?dependence^ guaranteeing powers became at war with Great Britain, — I 
on Great must use the same expression over again, — of necessity the Ionian 
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Btates must take part in that war? It would, I think, be a sin- . " . 

gular guarantee, a state of warfare against themselves, and in Admibaltt 

which the Ionian islands might not have the jremotest interest. ^^^' 

Take the case of a war between Great Britun and Prussia,' — The Ionian 

some dispute haying arisen in the Baltic from the affairs of Ships. 

Denmark, or any bther cause ; and would it not be extraordi- Jv4gment 

nary if Austria or Prussia herself was to guarantee, as a matter ^"^j^ i 

of necessity, a war against herself, and in cases that might be them in a war 

supposed most injurious to the interests of the Ionian people ? bySiemere** 

I mention these instances, not as decisive of the question iact of their 

before me, but as elucidating some of the very gross anomalies wi^GrJi^ 

which might very possibly arise from some constructions of the Britain, 
treaty. Whether they were in any degree foreseen or intended 
by the high contracfing powers, is a question upon which I am 
not called on to speculate. 

Some of the secondary propositions of this trealy I may 
omit to notice with much convenience. 

By the third article the united Ionian states were, with the The srd art 

approbation of Great Britain, to regulate their internal or- ^^^^,^* 

ganization. states should 

By the fourth there is to be a legislative assembly and a new iJSSi? or-*" 

constitutional charter, also to be ratified by the King of Great ganization 

Britain. Until such charter was ratified no alteration was to Tpprohation 

be made in the existing constitution save by the Eliug in Coun- ^9^^ 

ciL Until that period, therefore, as to internal concerns, these j^^ ^^ ^, . 

islands remained nearly, though not altogether, in the position there should 

of conquered islands belonging to the crown of Great Britun. stitutionai 

The fifth article declares that the Britannic JV^ajesty shall charter, to he 

have a right to occupy the fortresses of the islands, to maintain ^ng^of Great 

garrisons, and have the control of the Ionian forces. Britain. 

By the sixth, a particular convention is to regulate the main- ^e Britann^ 

tenance of the forces, payment of the garrisons, and the number M^'esty may 

oF men in time of peace. ^ ^ ^ ^ ^ SLt^&c. 

This is a remarkable limitation, because it evidently leads to The 6th, that 

the conclusion that in time of war, nati constat what war. Great !^® ™ain. 

^ ^ ' tenance of 

Britain was not to be subject to any such restriction. the forces, &c.. 

The seventh article is one deserving great attention. The p^^ce, hT^ ^^ 
trading flag of the Ionian islands was acknowledged by all the regulated hy 
contracting parties as the flag of a free and independent state, co^ention. 
The effect of this provision, I apprehend, is, if war existed be- By the 7th 
tween Russia and Austria, Great Britain having no part in it, tradi^fl 
the Ionian flag would be respected as the flasc of a neutral of the Ionian 
power. In one respect, and one only, therefore, the neutral SjSowi^dfged 
character would clearly belong to the subjects of these islands. *■ *^® ^^ ^^ 
The description of the flag to be carried I need not enlarge upon, independent 

state. 
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I must also observe that the whole diplomatic power is lodged 
in Grreat Britain by virtue of this treaty. 

The constitutional charter does not^ in my opinion, essentially 
influence any view I may take of the question on which I am 
unfortunately called to pronounce my opinion. The status of 
the subjects of the Ionian states must be governed by the 
treaty, not by the charter, 30 far as any question may arise 
affecting the right or interest of the powers, parties to that treaty. 

I will now make a short summary of this treaty ; it will show 
some of the anomalies. A single free and independent state, 
having the flag of a free and independent state, — the military^ 
naval, and diplomatic power all vested in the protecting state, — 
the protected, not the subjects of the protector, — not British 
subjects, for that is perfectly clear. I apprehend that I must 
endeavour to give effect to all these main provisions of this 
treaty. I must maintain the quality of independence, save as 
modified by the treaty itself, and, by parity of reasoning, the 
independence of the flag, or rather the rights and attributes of 
the flag of an independent state. 

Having carefully addressed myself to these considerations, I 
come to the question of whether I ought to condemn the ship 
and caigo proceeded agunst as the property of British subjects 
trading with the enemy, as the property of allies trading with 
the enemy, or as the property of subjects of the Ionian states 
being at war with Russia. There is no other state of things 
in which I conceive it to be possible to pronounce a decree of 
condemnation. 

With respect to the first ground of condemnation, I am of 
opinion that this property cannot be condemned, for, according 
to all the authorities and all the principles on which the autho- 
rities are founded, no property can be condemned on that 
ground, unless it belong to British subjects, in the proper sense 
of the term — which the lonians are not. As to the second 
ground, I am of opinion I cannot condemn, because the lonians 
are not allies in the war. No act whatsoever of the Ionian Go- 
vernment or of the protecting power has brought them within 
the fair meaning of that term. On the third ground I am of 
opinion that it does not follow of necessity that the Ionian subjects 
are at once, by a declaration of war by the Crown of Great 
Britain, — confined to a declaration of war by Great Britain only 
against another power — comprised within that declaration, and 
constituted enemies of that power. This being so, I know of 
no act of the protecting power to place the lonians in that pre- 
dicament. Great Britain may have authority to do so, as the 
protecting power is possessed of all the rights of treating with 
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foreign Bations, and of the right to place them in the category of ^^^' 
enemies ; but she has not thought proper to do so. Aomiraltt 

This observation, I think, is entitled to more weight from a ^*^^ Coubt. 
consideration of the manner in which Great Britain has exer- j^g^ Ionian 
cised the great powers secured to her by the treaty. I refer to Ships. 
the convention dated January 1852 between the Queen and the JudgmenL 
King of the Netherlands, (a) The terms of that treaty are : '* The Conyention 
inhabitants and vessels of the Ionian islands shall enjoy in the q^^^}^^ 
dominion of his Majesty the King of the Netherlands all the ad-" Great Britain 
vantages which are guaranteed by the treaty of the 27th of ^theNethe^ 
October 1837 between Great BStain and the Netherlands, and l^^^ 
by the convention additional to that treaty, signed in March 
1851, so soon and for as long as the Government of the Ionian 
islands shall grjint to the inhabitants and vessels of the Nether- 
lands the same advantages which were granted in these islands 
to the inhabitants and vessels of Great Britain." 

The commencement, too, of that treaty is not unworthy of 
observation. The Queen negociates on behalf of the Ionian 
states as perfectly separate and distinct from the dominions of 
the Crown of Great Britain. It commences, -~« ** Her Majesty 
the Queen of the United Kingdom of Great Britain and Ireland 
on the one part, and his Majesty the King of the Netherlands 
on the other part, being desirous of promoting the relations of 
commerce and navigation existing between the United States of 
the Ionian islands, which are under the protection of her 
Britannic Majesty and the kingdom of the Netherlands, have 
agreed to conclude a convention for that purpose, and have 
named as their respective plenipotentiaries," &c. — Nothing can 
be more manifest than this preamble to show that the Queen of 
Great Brittun has negociated for the Ionian islands as an 
entirely separate and distinct state. 

Certain conclusions, therefore, appear to me to follow from a Hence, ist, 
consideration of this treaty. First, it is evident that her Majesty ^«Q»eeni 
ascribes to herself the right of making treaties on behalf of the right of 
Ionian states. Secondly, that no treaty between Great Britain ^^^f 
with another state does include the Ionian islands, except spe- the Ionian 
cially named. I think that is perfectly evident, because other- Jj^^^aty"^ 
wise there is no necessity for this treaty if it was included in between Great 
the former. Thirdly, that this power, vested in the Crown of othw pcwers 
Great Britain, is limited as to the Ionian states in the same ii^ciudes the 
way that the power is limited with respect to the British terri- unless spe-^ 
tories themselves, namely, the Crown may contract, out as to c>aiiy named. 
all internal legislation necessary to carry such contracts into power of the 
execution, it rests with the Government of the lomaa states to ^T^ ^ ^ 

treaties is 
(a) Cited by Dr. Twiss from the Ionian Oovemment OazeUe of Jane 5, limited with 
1852. 
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, ^^^* , adopt the required measures as it would so in similar cases 
AoxiEALTT rest with the British Parliament. 

^■^^^*'*- Now there is another very recent treaty with the Grand 

Tbb Iohiam D^^ o£ Tuscany, bearing date the 30th of December 1854* 

Bbipb. By the second article of that treaty it is stipulated that 

Judgment, the subjects of the Ionian islands and their vessels shall enjoy 

ret^ to the the same privil^es as the British ships in the Tuscan domi«- 

as it is with nioDS^ subject to the condition that the Groyemment of the 

^^^. V> Ionian islands shall grant reciprocal rights. There, agun, it is 

Parliament perfectly manifest that there must be a distinct contract to 

Treaty of include the Ionian islands, and that no obligation or contract 

with the ^^^' ^^ Great Britain or for a part of her own dominions would 

Grand Doke otherwise include the states. 

A f tiort' If-then, it be necessary for purposes of a secondary character, 
measures of or commercial purposes of comparatively small importance, for 
BMrt beix^" Great Britidn, spedally by name to include the Ionian states, 
pressed in a and if in the exerdse of the powers of peace and war conferred, 
(uS^te shape ^^ ^^7 ^^^ ^* ^^ Great Britain such powers are exercised in so 
in order to special a form and manner, does not the same argument show 
lation of the ^^ when Great Britain, as the protector of the Ionian islands, 
Ionian toother intends a measure of infinitely greater consequence, as afl^ting 

their welfare, such an intention should be expressed in a formal 
and definite shape, that all the subjects of those states may be 
aware of their changed condition, of the new duties and obliga- 
tions which await them in consequence of their being placed in 
a state of hostility with a great continental power? 

To me, I confess, it appears dear that what was deemed 
proper and necessary for minor changes must, h fortiori^ be ex- 
pected where the inhabitants of a state called free and inde« 
pendent, and guaranteed to be so, not by Great Britain alone, 
but by other powers, are converted into enemies of one of the 
guaranteeing powers themselves. 
It is not incon- But Confining myself to the consideration of the question 
th^^Seaf *that w^®^®^» ^7 t^® terms of the treaty, the subjects of the Ionian 
the Ionian states, as a uccessary consequence of the provisions of that 
wnSiue^irt treaty, became the enemies of the enemies of the protecting 
peace nntil power, at least I ought to consider from what cause such 
dared in their necessity springs. Again I must repeat the terms of the pro- 
hehaif by Great position, to prevent mistake. I am not putting, or attempting 

to put, bounds to the authority of Great Britain under this 
treaty. I am considering the import of the treaty only where 
Great Britain has not declared the exercise of her power. In 
this view of the case, is it at all iomiaterial, at all inconsistent 
with the powers of the treaty, at all injurious to the subjects of 
the protected states themselves, that whatever might be the 
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relations of Great Britain towards Bossia or any other country. 


peace with the Ionian states should continue, at least until war Adiosaltt 

was declared on their part by Great Britain? Are there not 

many instances in which Great Britain herself might wish not thb Ioniax 
to involve the Ionian states in a warfare in which she herself is Shipb. 
engaged, but in which they have no interest ? But above all, I JtidgmenL 
must repeat what I have so often said before in substance — 
could it have been the intention of the contracting powers, 
evinced by the terms of the treaty, that a state of warfare 
should necessarily follow upon hostilities breaking out between 
themselves and others without giving, in the terms of the pro« 
position, even an option to the protecting powers to leave the 
Ionian states at peace ? To make the extension of all wars to 
the Ionian states inevitable would be to deprive the protecting 
power of her discretion to leave them at peace. 

Now, I am told that anomalous consequences must follow, if Itlsnotasab- 
the Ionian states are allowed to maintain a neutral character* ^ontothe^^- 
I admit it must be so. But will such consequences be more terpretaUon of 
repugnant to the treaty, than to hold that a guaranteed free anomaiiesarise 
and independent state is involved necessarily in war by the act thcwfrom. 
of another state, contrary to their own interests, and without 
the least regard to them ? and that not by the act, the deliberate 
act, of the protecting power, but merely by an inevitable infer- 
ence ? But again, iare anomalous consequences resulting from a 
treaty a reason for abrogating its main provisions ? For con- 
struiTiff such provisions, if possible, so as not to produce such 
consequences, no doubt there is a very strong reason ; for abro^ 
gating them, none. Though all contracting powers may be bound 
by what they have done, yet surely it would be difficult to con- 
tend that such a construction as this must be taken as actually 
foreseen, and intentionally provided for too, by the stipulations of 
the treaty to the effect of entailing on the Ionian states any war 
in which Great Britain may be involved. But to this I ought 
to add that if anomalous consequences, or such as can be deemed 
so, could dissolve treaties, I fear there would be little security 
for compacts amongst states. It often happens, unfortunately, 
from the want of care and caution, treaties are so framed, that 
when they come to be put in practice, consequences wholly 
unforeseen by the contracting parties may arise. 

But in this case are the anomalies so fearful, and are the con- Neither could 
sequences so detrimental to the protecting power as have been fl^^J^^^ 
supposed? Trade by the enemy to the Ionian islands there can mental to the 
be none, without the consent of the protecting power; for Great SJI^f"^ 
Britain is in possession of all the fortresses, and all the ports. 
What trade can be carried on by Ionian vessels ? Every vessel 
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under the Ionian flag must be provided with a pass, signed by 
the Lord High Admiral, or she will not be considered as navi- 
gating according to law* The protecting power, if it chooses 
to exercise it, has ample means of preventing any injurious con- 
sequences arising to itself, and that without resorting to any 
violent construction of the treaty. 

I have not hitherto adverted to the Order in Council of the 
15th of April. I will now oonuder what bearing it has on the 
question before me. 

By this Order in Council it is declared all the subjects of her 
Majesty, all the subjects of any friendly or neutral state may, 
notwithstanding the present hostilities, freely trade with any 
ports or places not in a state of blockade — contraband and 
carrying despatches excepted. Nothing can be clearer or more 
comprehensive than this declaration* There is only one excep- 
tion, viz.^ " Except that no British vessel shall, under any cir- 
cumstances whatsoever, either under or by virtue of this order, 
or otherwise, be permitted to enter any port or place in the 
possession or occupation of her Majesty's enemies." 

The single question on this occasion is, whether a vessel 
under the Ionian flag is a British vessel within the meaning of 
this declaration. Whether this question was a casus omissus, 
or what were the intentions of her Majesty's GK)vemment, save 
as expressed in this declaration, I am not called upon to in- 
quire. 

Then what is the definition or true meaning of the words 
*^ British vessels ?" First, all vessels properly so called accord- 
ing to our municipal law. Secondly, all vessels under the 
British flag, though perhaps not strictly entitled fbereto, be- 
cause, by the Law of Nations, the carrying the British flag 
stamps on them, as to other nations, the British national cha- 
racter. And thirdly, such words may mean, though this is a 
much more doubtful point, vessels .under neutral flags but 
owned by British subjects. 

I can affix no other meaning to these particular words. 
Within which of these three meanings can I place an Ionian 
vessel? Not in the first or second, clearly, without utterly 
disregarding and discarding the plainest expression of the 
treaty. I never can call the Ionian flag the British flag. The 
words of the treaty are the acknowledgment of the flag of the 
Ionian islands as the flag of a free and independent state. If 
words have any meaning, these words do not mean British 
flag. Then, lastly, can I say that this vessel under the Ionian 
flag, and owned by the inhabitants of those states, was owned 
by British subjects? I am of opinion that by no rational 
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mode of construction can I come to such a conclusion. I think ^ ^^^' , 
this Order in Council^ judging from its terms, does not contem- Admiraxtt 
plate the case of the inhabitants of the Ionian islands at all. I Ph™Coubt. 
think they are not strictly British subjects either in the strict thk Ioniak 
sense of the terms^ or any other within the purview of this order. Ships. 

I have, therefore, come to the conclusion that an Ionian Jvdgmenu 
vessel is not, by virtue of this order, prohibited from entering a And are, 
Hussian port not blockaded. prohibited by 

There is, however, another question behind. Though the order the ^^«?;j" 
does not prohibit, does it permit and sanction an Ionian vessel entering a 
in going to a Bussian port ? The solution of this question will Russian port ; 

-, , _ f; . T T • 1 1 but a question 

depend on other considerations. Is an Ionian vessel a vessel arises whe- 
under a neutral or friendly flag? Is an Ionian a subject of a ^^J^^*^ ""^ 
neutral or a friendly state ? If these questions can be answered expressly 
in the affirmative, then the Order in Council would operate in j^X|"^ "^ 
this case ; if not, then I apprehend, according to the view I 
have already taken, the case must be governed by the law, 
independently of the Order in Council. 

Iliave brought forward this proposition because I am not 
willing to pass by any matter of importance discussed at the 
bar ; but if I should be of opinion that the claimants are en- 
titled to restitution independently of this Order in Council, it 
would not be necessary to determine whether they were in-^ 
eluded • in the provisions of it ; and it may be that the very 
grounds on which I hold the claimants entitled to restitution, 
would bring them within the operations of the Order in Council. 

I shall, if there be no other merits affecting the question, and 
if the case is to depend solely on the point argued before me, 
restore this ship on the following grounds : — 

First, because it is not the property of British subjects in The ressel 
any sense of the term, consequently it cannot be, as the pro- restored,— 
perty of a British subject, illegally engaged in trade with ?*^ ^^^ 
Sussia on the ground of the war with Russia. property of a 

Now, it may be, as to this head, not unimportant to con- j^eUii^^^j 
aider on what ground the property of a British merchant tra- engaged in 
ding with the enemy of Great Britain during war is condemned. Ras^i|[!^^ 
We have all the law in the case of the ** Hoop^\a\ and in the The *'Boop:* 
** Nelly** cited in the " Hoop^^ It is upon the ground that 
such property is taken adhering to the enemy ; and, therefore, 
the property being bound not so to adhere, is considered, pro hoe 
vice, committing an illegal act Such property belonging to a 
neutral, is not adhering to the enemy in the sense which is 
meant in this judgment, for he has no enemies to adhere to^ 
The prohibition is to British subjects only, or to allies in the wan 

(a) 1 G. Rob. 196. 

E. & A. — VOL. II. Q 
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Now, Lord Stowell, in the case of the '' Hoop^ especially 
relied on the authority of Bynkersliaek, and upon a greater 
authority he could not have placed his dependence ; and every 
word in the passages quoted, and in the whole ^ treatise, re- 
lates to subditi, to subjects, and to subjects only. • That is the 
expression used in Bynkershoek, — to subjects and subjects only. 
So in the numerous cases cited by Lord Stotoell, the whole 
inquiry is whether the property claimed was the property of 
British subjects — the subjects of Great Britain in the sense in 
which the term is used in Courts of Prize, namely, persons 
carrying on trade in territories subject to the British Crown, 
and, consequently, owing, at least, a temporary allegiance to 
the Crown of Oreat Britain. 

Do, then, the subjects of the Ionian states stand in eddem 
eonditione 9 It is admitted on all hands they are not British 
subjects in the proper sense of the term ; they have not their 
domicil in British territories ; for to make such an averment 
Would set the whole treaty at naught ; it would be to make a 
mockery of the most stringent stipulations contained in that 
treaty. Diplomatic authorities may do so — a Court of Justice 
cannot. 

Again, the Ionian subjects do not participate with British 
subjects in. the advantages of commercial intercourse in virtue 
of the treaty. Are they to suffer the inconveniences and liave 
none of the benefits ? Do they owe any allegiance to the Crown 
of Great Britain whidi they violate by such a trade ? Per- 
haps this is the nicest and most difficult point, but I am of 
opinion that allegiance, in the proper sense of the term, un- 
doubtedly they do not owe ; because allegiance exists only be- 
tween the Sovereign and his subjects, properly so called, which 
they are not. A limited obedience, according to the treaty, 
they do owe, and that by the terms of the treaty itself, as a sort 
of equivalent for protection ; and there may be cases in which 
it might be competent to Great Britain to declare that ab- 
stinence from trade with her enemy is due for such protection. 
But is it to be enforced without such a declaration ? I think 
not. 

But again, is this presumed ill^ality of trade a principle to 
be enforced beyond all precedent <— * for precedent 1 can find 
none — beyond what it has Hitherto been carried by any Court 
in any country, at any time, in any decided case ? On what 
ground is it to be based ? Not of advantage to the Ionian 
islands, for they have no interest in the quarrel, while, without 
a possibility of benefit to themselves, they may be deprived of a 
lucrative trade, and that, too, without any formal act done by 
the protecting power. 
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I have mentioned^ at least, some of the reasons which have , ^^^^' . 

induced me to come to that conclusion. Adhibaltt 

I shall restore, because the property is not the property of ^" " Cop bt. 

allies in the war, for neither by the treaty nor by the Law of thb Ionian 
Nations can I impose on the subjects of the Ionian states that ^^^^ 

character. Judgment. 

Again, I shall restore, because if Great Britain had the right ?°^» ** *■ ^P* 

too property 

by treaty of declaring war between the Ionian islands and of allies in 
Bnssia, she had not done it *^® ^™* 

Because, in the absence of all such declaration or solemn act. Great Br^n 
in whatever form, I am of opinion that the Ionian subjects are ^^ i^ot 

.1 J . X X i» declared war 

not placed m any state of war. between the 

Because I hold it to be the duty of every Court professing ^o^>an states 
to administer the Law of Nations to carry into effect and opera- without which 
tion the plainest terms of a treaty, though the consequences J^^.^^J^ 
may not be perceived. Yarious anomalous results may follow, not placed in 
but they are infinitely less important in their consequences than * ***** ^*^' 
if a Court of Justice should take upon itself to disregard a the C^^^ 
solemn compact carefully expressed. I hardly need go further. ^ ^^^ to 

If, therefore, the only question as to this ship and cargo treaty, not- 
should be the title of subjects of the Ionian states to claim J^J^*}?^!"^ 
ships and cargoes, their property engaged in trade with Kussia, 
I must hold myself bound to restore. Now I wish to add that 
this judgment is founded on the conviction that I am bound to 
^ve effect to the treaty of Paris, and that notwithstanding the 
consequences I have stated, yet I am equally bound to carry out 
it9 leading provisions. This only goes to the general question. 
In a case of the great importance of this, I think it would be 
desirable, QueerCi Advocate, to give an opportunity of consi- 
dering it. 

The Queen^f Advocate. If the Court pleases. 

Db. Lubhington. Because it may be thought right to take 
it to the Superior Court. 

Dr. Addams. I submit to the Court that the claimant is 
entitled to costs and damages, on the authority of the '^ Ostsee^ 

The Coubt. I cannot give the costs at this stage of the 
proceedings. When I have heard the whole case out, if you 
claim costs, I shall hear your argument, and then, of course, I 
shall be governed by that decision, in the Privy Council, by the 
principles there liud down. That must be my guide in future ; 
but I beg to be understood that I shall expect an argument on 
the point of the application of the principles of that case to the 
present. 
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THE "LEUCADE.*'~^rr<mi». 

X HIS vessel; under Ionian colours, sailed from Santa Maura 
with a cargo of olive oil, bound for- Taganrog, in the Sea of 
Azoff ; and having put in by reason of stress of weather, first 
to Sjra, and then to Mytilene, reached Constantinople, where, 
in consequence of the war, she was refused her clearance for 
Taganrog. The master, therefore, changed h6r destination for 
Trebizond, for which place, nominally, she sailed on the let of 
May 1854, still having on board her bill of lading for the cargo, 
stated to be ''shipped by Messrs. Pietrb and Alexandro 
Stamatopulo, Brothers, Ionian subjects, for their own account ; 
consigned to Taganrog, to order, on payment of freight as 
therein mentioned.'' 

After her departure, her Majesty's acting Consul-General at 
Constantinople sent a letter to Viscount Stratford de Kedcliffe, 
informing him of the circumstances, and intimating a suspicion 
of the master's intention still to sail for the Sea of Azoff. This 
letter his Excellency officially transmitted to Vice- Admiral 
Dundas, who immediately despatched from off Sebastopol her 
Majesty's steam frigate '^ Firebrand," in the suspected track of 
the said vessel. 

On the 14th of May the '' Firebrand " fell in with her about 
forty-eight miles from the Straits of Kertch, steering to the 
ENE., with the wind from the SSE., in the proper course 
for the Sea of Azoff, and, as it was stated, not for Trebizond. 
On being boarded, it seems, her master persisted that he was 
bound to Trebizond, and that he was in the direct course for 
that port ; but a person on board, who called himself the owner, 
contended that the Ionian flag, under which she was navigated, 
being a neutral one, she was at full liberty to enter a Russian 
port. She was captured, and brought in for adjudication. 

A claim was given in by Alexandro Stamatopulo for the 
ship and cargo, as the property, of himself and Pietro Stamato- 
pulo, both of Santa Maura, and Ionian subjects. The Court 
having decided that trade with Bussia was not prohibited to 
Ionian subjects, the question was whether the claimants were en- 
titled to restitution^ with costs and damages* 

The QueerCs Advocate and The Admiralty Advocate appeared 
for the captor ; Dr. Addams and Dr. Twiss- for the claimant 


Judgment Db. Lushingtok. In this case, on behalf of the daimants, 
°^ ** the Court has been prayed to decree restitution, with costs and 
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damages ; on the part of the captors that prayer is opposed, and , 1855.^ 

thej have asked, if the Court is not satisfied, that it would A4;>uirai«tt 

allow them the benefit of giving explanatory evidence. Pri ze Cou bt. 

Questions of very great diflSculty have h^n mooted in the xhe 
case, of which some are likely to occur frequently ; it is, ** Lbucadb." 
therefore, for the interest of all concerned, or who may be so in Judgment. 
future, that the Court should, to the best of its ability, fully J^ « desirable 
consider the points which have been discussed, and declare what, gider the doc- 
according to its conception, the doctrine and practice of this trmeand 
Court has been, and the course which on similar questions, where Coart 
there are no distinguishing circumstances, it will pursue in other 
dases as well as in this. 

The questions which so present themselves are, first, the Two questions, 

question of costs and damages, when they ought to bs. decreed costs and 

to the claimants; secondly, the question of allowing captors to ***°?^*t^ 

give explanatory evidence — whether it ought to be allowed at decreed to 

all, and under what circumstances. Before I enter on this dis- 20^™*^'- 

cussion, I will state the principles and rules by which I have tber and when 

been, and am anxious to be, governed, in aU my judgments, ghoui?^'^^ 

and which I deem to be binding on the Court, whatever its own allowed to 

individual opinion may be in any particular case. cap rs. 

This Court is, I conceive, bound to adhere without deviation '^^® ^^^^ « 

to a course of precedents adopted by its predecessors, though adhere to a 

not to a single decision ; where that course has also been sane- ^^^ of pre* 

tioned by the Court of Appeal, this Court has no discretion at especially 

all ; its sole duty is to obey. If I am able to discover what that J[oneJi*^°^rij 

course has been, to it I must adhere, until either it be shown Court of 

that I have mistaken it, or that the Judicial Committee have ^^^^ • 
made any change therein* Until this has happened, I should 
not, from any notions of my own, or by reference to general 
principles or strong dicta, in particular, cases, where there was 
no doubt as to the application of the general principles, or from 
the judgments of foreign authorities, oonsider myself at liberty 
to depart from the established practice of the Court. Indeed, 
it would, appear to me that such practice would but show to 
what extent, and within what limits, according to the judg* 
ments of my predecessors and the Court of Appeal, the general 
principles should be carried out, and would prove under what 
modifications they ought to be enforced. 

Such is my notion of the duty of a Court, subject to a Court The Priyy. 

of Appeal. The Privy Council stands in a very different not^houndby 

situation ; they have infinitely larger powers, are at liberty to ^^ ^^^^ rules, 

exercise a much wider discretion, the limits whereof it is not foi: ^rider dis- 

me to attempt to define. cretion. 

Whenever that Court may have given a clear explanation of ^^^^ ^^e 

Q 3 
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the principles which ought to be adopted, or of the manner in 
which they ought to be brought to bear in practice, or of the 
extent to which they ought to be carried, whether such ex- 
planation be consistent with former practice or not, it becomes 
the duty of this Court, without any regard to its own opinionr, 
or any notion of its own, to regulate all its own proceedings by 
the judgment of that superior tribunal ; and, to the best of its 
ability, without regard to any other consideration, to give the 
fullest force and effect to the expressed directions of the superior 
authority. If I fail in so doing in this or any other case, such 
failure will arise from inability on my part, and not from want 
of inclination, for no duty can be more imperative than strictly 
following out.lhe decrees of the superior Court If this were 
not done, all would be uncertainty and confusion. 

In this great inquiry, therefore, as in all other matters, my 
first guide will be the principles adopted by Lord StoweU^ as 
modified by him, in constant usage and every day practice ; and 
I shall not depart from them, save as I may be admonished to 
do by the Court of AppeaL 

I now approach the question of costs and damages. That is 
an expression very familiar to our ears, but still it requires some 
explanation, and my apology for entering into some detail is, 
that as there hav6 been no prize proceedings for nearly forty 
years, it is impossible for the present advocates and proctors to 
be intimately acquainted with the practice of the Prize Court. 
Valuable as our Beports are, admirably calculated to give a 
knowledge of general principles, they were not intended and 
are not calculated to give full information as to matters of every 
day practice, — matters seldom made the subject of any Reports. 

Costs alone, independently of damages — I mean law costs, 
in the common acceptation of the term — were very seldom, if 
ever, given in the Prize Court of the Admiralty to either the 
captors or the claimants. I hardly remember a single instance. 
I did in this war, in one case (a), under very peculiar circum-* 
stances, condemn a British merchant in costs where the cl^im 
was abandoned ; but I doubL if I could have found a precedent 
of a similar decree where the claim was given by or on behalf 
of a neutral merchant. In this, as in many other respects, the 
practice of the Prize Court wholly differs from the practice in 
Courts of Equity and Common Law. 

Costs, however, in the Court of Appeal were sometimes 
given, but not very frequently ; and still more seldom was it 
that such decree extended to the costs in the Court below, and, 

(a) The " Atlantic;' 2 EccL & Adm. 93. 
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as I believe, such rare cases were confined to the decrees of . ^^^^* 
Vice- Admiralty Courts. Aduiraxtt 

Captors' expenses include law costs and all other expenses ^^' ^' Cop *t. 
fairly incurred in bringing the case before the Court; but as thb 
this matter is not immediately connected with the question I ** Leucadb." 
am now to decide, and as this judgment will, I regret to say, JudgmenL 
be of some length, I need not now enter upon it, save to ob- 9^*» ^^^^ 
serve that if the absence of what is termed probable cause probable 
appearing on the ship's papers and depositions is alone a ground J^^nSon u^^'n 
for condemnation in costs and damages, a question which I dare the ship's 
not attempt to * solve must arise, and it is this : if upon the SeposUimil be 
depositions and ship's papers, there is probable cause for deten- a grouad for 
tion and brmgmg to adjudication, is not such a case, a case for tion in costs 
captors' expenses ? How, under such circumstances, the inter- ^^ ^mages, 
mediate line is to be drawn, I have not the slightest concep- presence 
tion, if that should be the established principle. thereof be a 

Costs and damages may be best expressed by the term resti- giving^eaptors 
tutto in integrum — complete indemnity for the capture. ^nses^' 

It is, then, now my object to show what was the course of a decree for 
proceeding in these matters during Lord SiowelTs time ; but it ®°®^® *^^. 

oaosasres is a 

will tend to make this inquiry clearer if I first state generally complete 

the difierent circumstances under which costs and damages may JJ^®^"^!^^ ^^^ 
be decreed. 

We must bear in mind the wide difference between the A distinction 

detention of a vessel under the colours of the enemy, or under b^tJJeen tS^° 

neutral flags. detention of 

The destruction of a vessel under hostile colours is a matter ^u^^i vesseL 
of duty ; the Court may condemn on proof which would be The de- 
inadmissible or wholly irregular in the instance of a neutral ^nemv^ 
vesaeL It may be justifiable or even praiseworthy in the .vessel may be 
captors to destroy an enemy's vessel. Indeed, the bringing to but a^neutraf ' 
adjudication at all of an enemy's vessel is not called for by ^^ * '»g^t ^^ 
any respect to the right of the enemy proprietor, where there for adjudica- 
is no neutral property on board. But for totally different con- **®°' 
siderations, which I need not now enter upon> where a vessel 
tmder neutral colours is detained, it is the right of the neutral 
to be brought to adjudication, according to the regular course 
of proceeding in the Prize Court; and it is the very first 
duty of the captor to bring it in if it be practicable. 

From the performance of this duty the captor can be exone- Captors are 
rated only by showing that he was a bond Ade possessor, and "^nerated 

, . • . - . • , . -k "^™ bringing 

that it was impossible for him to discharge it. No excuse for a neutral la 

him as to inconvenience or difficulty can be admitted as between tfon^oniy by 

captors and claimants. If the ship be lost, that fact alone is no absolute 

answer ; the captor must show a valid cause for detention as ^^^^^^^ ^* 

Q 4 
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, ^^^^' . well 08 the loss. If the ship be destroyed for reasons of policy 

Admiralty alone, as to maintain a blockade or otherwise, the claimant ia 

Pri ze Cod bt. entitled to costs and damages. The general rule, therefore. 

The ^f that if a ship under neutral colours be not brought to a 

"Lkucadb." competent Court for adjudication, the claimants are, as agsunst 

Judgment the captor, entitled to costs and damages. Indeed, if the cap«> 

The destrao- *^^ doubt his power to bring a neutral vessel to adjudication, 

tion of such it is his duty, under ordinary circumstances, to release her. 

the^risk 0? These observations will be found hereafter to have a bearing 

costs and qq some of the decided cases which have been referred to in the 

So also it ^*®® ^^ ^^^ *' OstseeJ^(a) Again, costs and damages were giveu 

unwarrantable where neutral vessels were brought to adjudication duly, but 

etention. ^^^ detention was deemed to be unwarrantable. This will be 

the chief matter for investigation at present. 

The materials for inquiry into the practice of the Prize Court 
of Admiralty of England are not of very great extent. The 
Reports of Sir Christopher Bobinson, of Dr. Edioardsy of Sir 
John Dodsoriy and Mr. Actons are our principal sources of in<> 
formation. The Appeal Cases will furnish some further means 
of knowledge, and so will the records of the Court itself; but 
to examine them requires much time and the expenditure of 
great labour. After all, as I have already observed, the usage 
of the Court, the everyday practice, can only be knowa 
thoroughly by those who have had opportunity of observing 
it daily. I am sorry to say very few survive who can speak 
from their own personal experience. 

Then what proof of the course Cf proceeding adopted is to be 

extracted from these materials, namely, the Reports I have 

referred to? The cases are very few in number. 

The mode of First, the Cape Nicola Mole cases, and the ^ ActcBon,*' and 

proceeding. others falling under the same category, must be considered. It 

may be well to state the mode of proceeding in these cases. 

The captors were called upon by monition to proceed to ad-* 

judication ; they were unable to do so in most of the cases, — 

I'hc *Mddfon/' the ships and crews gone ; and in the case of the " Act€Bon^(b) 

the ship was destroyed and the papers were destroyed also. The 
captors appeared under protest, the object of the protest being 
to show that the capture and destruction of the ship was war- 
ranted, and that the not proceeding to adjudication was justified 
by circumstances, as in the case of a captured vessel justly de- 
tained, but accidentally destroyed by a storm. The otitis pro^ 
bandi lay entirely on the captor, and, of course, captor's evidence 
was admitted, for there could be no other. 

The Court then pronounced for or against the protest. If 
(a) 2 Eccl. & Adm. 170. (6) 2 Dods. 5U 
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for the protest^ there was au end of the case ; if against it, the , ^^^^' , 
captors appeared absolutely, and, according to the circumstancea Admiralty 
of the case, were condemned in costs and damages for not pro- ^bi ze Cou bt. 
ceeding to adjudication, or to restitution in value. ' The 

It is not always in the Reports that these proceedings are '*Leucadb.'* 
reported distinctly, but in one of the Cape Nicola Mole cases it Judgment 
will appear what was done ; that is, in the case of the The Cape 
« Huldah:' (a) I need not enter into the particukrs of that ^^ ^^ 
case, because my only object is to show what was done, and the The ^^Huldak" 
conclusion of it. The protest was overruled, an absolute ap- 
pearance given for the captors, and the cause heard on the 
merits ; when the Court decreed restitution of the principal part 
of the cargo belonging to the owner of the ship. I point this 
out because there w«s a distinction taken in the Cape Nicola 
Mole cases ; in some there was restitution with costs and da- 
mages, in some restitution of the cargo only. This distinction . 
does not seem to be adverted to. 

Now these cases were distinguished from others in many im- The qaestlon 
portant respects. The principal question was, though mixed up ^jj^^^e^the? 
with others, whether the not proceeding to adjudication was the not pro- 
justifiable, not whether the original detention was justifiable, ^j^f^J^n 
though that was thrown in in the case of the ^^Actceon.** wasjusti6able. 

That case I perfectly well remember, having argued it, and The ""Acttton:' 
I have had recourse to the original papers to see whether 
my memory failed me or not. That was a case under a licence, 
where Captain Capel acted under the express order of the 
Commander-in-Chief on the station, for I find on looking to 
the proceedings, that was the state of the case. There was no The mie of 
doubt as to his being indemnified by Government ; but it should *^® Govem- 

° , •' ment was not 

be known that the invariable rule of the Government was not to indemnity 
to pay or undertake to pay on behalf of the captors one single had*\)€en^***^ 
sixpence till the case had been heard and decided by the Court heard hi the 
of Admiralty ; and for this purpose, and this purpose only, the ^^^miralty. 
action was brought before the Court, and all the circumstances 
stated, though I must say with very considerable irregularity, 
with a view to save the Government, not Captain Capel, who 
would have been broken if he had disobeyed the orders of his 
superior. 

It is clear that the destruction of this vessel, and consequent The ^^iicteon." 
thereon the not proceeding to adjudication, was the ground of 
that decree. Lord Stowell{b) says: <^ Why, it is said in the first 
place that Captain Capel found that the transfer of these licences 
from one vessel to another rendered such cases suspicious, and 
made it necessary for him to use great vigilance in detecting 

(a) 3 C. Rob. 235. (h) 2 Dods. 53. 
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theiDj but that does not at all impose upon him a necessity of 
destroying the vessels which were furnished with them." 

I do not dwell further on these cases because they are cases 
in which the captor was condemned in costs and damages, not 
on account of there being no probable cause of seizure, which is 
the case I have particularly under my consideration, but for not 
bringing the captured vessel to a proper Court for adjudication, 
and for destroying the vesseL This explanation is necessary in 
order to give due weight to such cases. I should also observe 
that in the Cape Nicola Mole cases the captors had taken the 
ship to a Court having no jurisdiction, and consequently the 
claimants had no power to appeal from the condemnation which 
took place; whether such condemnation was well-founded or 
not had nothing to do with the present question ; in fact, the 
condemnation was erroneous ; the condemnation took place for 
a breach of blockade which did not exist. That was the real 
ground of condemnation in the Cape Nicola Mole cases, and 
that is perfectly evident from what was said* There was a 
right secured in many instances by treaty, and always given at 
the. oomnjencement of every war, namely, a right of appeal to 
the superior tribunaL 

Under circumstances like these, when captors could not 
perform their first duty to bring the prize before a competent 
Court for adjudication, and that, for want of the ship herself, 
the papers and witnesses being gone, a condemnation for omit- 
ting so to do was called for by the evident demands of justice, 
as well as by the rules which govern prize proceedings. 

The next class of precedents are those which may bear on the 
principal questions before me — seizure without probable cause. 

It is manifest that this class must be subdivided. First, cases 
where it appears that the captors were guilty of misconduct or 
vexation. They are to be found upon the records and in our 
books : I believe there were some fourteen to eighteen cases. 
Secondly, cases of a totally different kind — cases where, upon 
the production of the depositions and ship's papers alone, no pro- 
bable cause was disclosed. I believe that all the precedents 
which have been produced are cases which fall under the first 
of these divisions. I have dedicated a considerable portion of 
all the time I could spare to search on this question. All the 
cases which have been cited in the^' Ostsee^ were cases of this 
description — for I have examined them — all cases of improper 
conduct on behalf of the captors. 

I say, then, that I verily believe that not one case will be 
found where Lord StoweU conden^ned the captors in costs and 
damages upon the production of the ship's papers and depositions 
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upon the ground that they did not disclose a probable cause of , ^^^' , 
capture. Adwibaltt 

I will state the ground of this belief. There were hundreds PbmbCoubt. 
of cases — not scores — but hundreds, in which costs and damages fj^g^ 
must have been decreed had such been the rule. There is not ** Lkucadb." 
a single one in which they were decreed, though restitution had Judgment 
been constantly passing every day, and sometimes many in a and damage 
day* There are cases where captors' expenses had been refused that the papers 
on the ground that the seizure was not justifiable, but costs and ^^g^g. 
damages were not given, and they are some of them to be found dosed no 
in Sir a Robinson's Reports. Sr^ptl^"^ 

My own notes, for I have gone through them all, furnish but 
very meagre information, and, for the best of all possible reasons—- 
that such questions were not discussed — the practice was known 
to all who practised here. I will state, however, what I have 
found* I am now about to read, word for word, the whole of 
my notes in two cases i '< On the 4th of December 1809, in 
the case of the ' Hannah Holmes^ an American ship, the ques- The ^Hannah 
tion was wliether she was going to France; — professed to be 
bound to Tonningen; — all the papers so purport ; — positively 
sworn to; — aided in this case by general probability ; — it is 
not likely that an American ship should be going to France ; — 
the Court is not inclined to believe that the ship was going to 
Calais ; — very improbable ; — great numbers of British crui- 
zers watclung at Calais; — inconsistencies of the log are ex- 
plained; — better isi few ships should escape than the principles 
of justice be relaxed in so dangerous a way. N. B. Captors 
wanted to introduce affidavits. Ship and cargo restored. 
Adams asked for expenses for claimants, on the ground of the 
loss they had suffered by losing their voyage to Tonningen. 
The Court refused expenses..'' 

The *^ Frau Aletta,*^ on the 27 th of November: "Vessel The "-Fran 
lying in Pappenburg ; — a lieence for this vessel by name, from '^'^** 
Ems to London, to take cok>nial produce. First difficulty to 
obtiun leave from Dutch Government ; — partly between two 
fires; — ship lay at Embden; — then comes an embargo; — 
he slips from Embden in the night and comes to Cape Bury, 
to take protection of British cruizers ; — was stopped for want 
of his papers; — papers delivered up to commissioners; — 
papers support his account; — taken in the western passage; < — 
licence permits him to do it ; — this permission took off the 
blockade. The passage in the licence does not keep on the re- 
striction on the western passage ; perhaps inserted unintention- 
ally, being a common clause. Not a capture that ought to 
have been made. Vessel restored without costs and damages*'' 

Now, having adverted to the precedents, it may be well to 
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look at the principle* and see some of the reasons which go- 
verned Lord StowelVs mind^ though^ of course, it is not in mj 
power to state alL We shall thereby see with how many serious 
difficulties this subject is environed, and it may perhaps enable 
us the better to overcome them in future. 

Lord StoweU administered the Prize Law on great and com-* 
prehensive principles ; his object was that on the whole equal 
justice should be done to the rights of the belligerent, and the 
just claims of neutral nations, but he did not seek in each par- 
ticular case to do the most perfect justice. Many passages in 
his judgments might be cited to show this, whereby he declared 
that, though there might be hardships in particular cases, both 
to captors and especially neutrals, yet, on the whole, the ba- 
lance was in favour of the neutral rather than against him» 
Lord StoweU used to say though blockade was a hardship on a 
neutral, and the right of search was a hardship on a neutral, yet 
it was to be recollected the whole trade was always open to 
them — the carrying trade in time of war. He used always to 
say, and rely greatl7 on that rule of law, that in the first in- 
stance, the case should be heard on the evidence of the claim- 
ants themselves, namely, the ship's papers and depositions* In 
the case of the '^ Diligentia '' (a), where the captors complained of 
what Lord StoweU was about to do, Lord StoweU made the same 
answer ; he told them though they might complain in particular 
instances, yet he must adhere to the general principle, though 
the consequences might press hard upon them» Now, no person 
more readily acknowledged the truth of the principle that a 
claimant should be indemnified for a capture made without 
probable cause than Lord StoweU;- — no one more powerfully 
manifested it ; — but that will necessarily presuppose that the 
Court is in possession of the truth. 

It is equally contrary to common justice that a captor should 
be mulcted in costs and damages where he has futhfuUy per- 
formed his duty, and had in truth, adequate cause for the set-* 
zure. Yet this cause of seizure might not appear on the face of 
the depositions and ship's papers. So it might be in blockade 
cases, and in numerous others which might be stated.^ 

Then the question arises how is the truth to be got at ? By 
what evidence are the facts whether probable cause existed or 
did not exist to be ascertained? Justice will say by evidence 
from both of the litigant parties ; — that no one ought to be con- 
demned upon ex parte evidence. But for reasons which I need 
not enter into, the great rule, — the established rule of the Prize 
Court of Great Britain and of most others, save France for 

(a) 1 Dods. 404. 
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8ome time, was to hear the case in the first instance, on the^ de- ^ ^^^^* , 
positions of the master and crew of the captured ship, excluding Admiralty 
all evidence from the captors. If such evidence was satisfactory, Pm zb Cou bt. 
restitution always followed as a matter of course, whatever might xhb 

be the truth of the transaction. "Leucadb." 

If, then, on such ex parte evidence, a prayer for condemnation Judgment 
with costs and damages was founded, what was to be done in 
that case ? 

In the case of the " Elise " (a), I stated that when such a The « Eliaer 
state of things once occurred, and once only in my knowledge, « ^^^^^ ^,7. 
Lord Stawell observed that thou«ch restitution followed, the case helmine." 
of no probable cause appearing on the face of the depositions, 
or in the ship's ps^ers, whatever might be the true merits of 
the case, no further inquiry would be allowed; but that if 
costs and damages were demanded, they could not be decreed 
without receiving evidence from the captors. 

I have not, I regret to say, been able to find the name of ^^ T®tJ® ^ 
that case, but I have a perfect recollection of the fact within explanatory 
my own knowledge — I was present at the time* Nothing jhe^p^^T 
further was done in that case, and it is most remarkable, but captors has 
I believe it to be true, that no case could be found, though I do ^^^" received. 
not say so positively, in which such explanatory evidence was 
actually received, it must be remembered, with respect to costs 
and damages. 

X How is this to be accounted for ? It is to be accounted for 
by various circumstances. I mean what the practice was then. 
I am not talking of what the practice is now ; but I am en- 
deavouring to show not only what the practice was then, but 
the reason on which it was founded. I say, how were such The^Fantof 
cases to be accounted for? In this way, first, that the claimants, accoun^d for 
knowing that the captors' evidence might possibly be received, V ^*"^"s 
in many cases would not press their demand. Secondly, that 
the production of captors' evidence was attended with many 
difficulties, and surrounded with embarrassment. Captures were 
made on the high seas in all parts of the world. Captors, from 
the nature of their occupation, were constantly moving from 
place to place. Generally it would be a matter of great diffi- 
culty to procure the evidence of any one present at the capture; 
but if, after much delay, such evidence was procured — if it dis- 
closed new facts, as it must almost necessarily have doile — 
then the claimants must have had an opportunity to reply, and 
such evidence must also be procured from abroad, and frequently 
from distant countries. 

Now, when we consider what were the limited means of Theproduc- 

/Nr«-nil4j» «r. tioj* of captors' 

(a) 2 Eccl. & Aden. 39. ^ 
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^^^' commnnication in those days, some notion may be formed of 

Ai>MiBALTT the dehij and expense which woold have been attendant on such 

P»izB Covet, proceedings in allowing captors to give explanatory evidence to 

r|ijj^ excuse themselves from, costs and damages. Suppose, however, 

•^Lkvcadb." the evidence was produced, there would not be an end of the 

Judgment difficulty. Though it may be true that no such case has occurred, 

evidence yet in a case nearly analogous to it. Lord Sitotre// pointed out 

irapem^e°* the embarrassments which would necessarily present themselves. 

difficulties. J allude to the case of the *' Haabet " (a), in which captors* 

The '^HaabeL*' evidence was produced for a different purpose — with a view to 

the decree of condemnation. 
Reuons npon In endeavouring to account for the prevalence of this usage, 
prance oftlie 1^ SO I may call it, reference may be had to the nature of prize 
Prize Court itself, and the incidents which necessarily attach to it. Ships 

and cargoes are not only perishable commodities, but the care 
necessary to preserve them, even for a short time, is attended 
with much expense. Hence fdl claimants were desirous of 
obtaining restitution as ''speedily as possible ; and, looking at 
the consequences of asking for more, simple restitution by 
consent took place in hundreds of cases frequently on the pay- 
ment of captors' expenses. Lord Stotodl commenced with an 
arrear of nearly 800 cases; fresh captures were coming in 
daily. To have investigated one-twentieth part of the cases of 
restitution with one-tenth part of the time and pains bestowed 
on the " Ostsee,^ would, I think, have been deemed by all more 
Lord Stowdta than a Herculean task The records of the Court of Appeal^ 
t^'V"" BO far as they extend, show that that high tribunal did not 
never reversed, repudiate the course followed by Lord Stowett; indeed, it is 
AppLi Court ^^^^ remarkable that scarcely one of his judgments, or any 
was con- question of great importance, wto ever reversed — not one in a 

the highest thousand. In one case only of moment, an appeal from a 
authorities. Vice-Admiralty Court, was there a serious difference be- 
tween Lord StoweU and Sir William Grant; and in that case, I 
am rather ashamed to say, jqo final judgment was ever pro- 
nounced. After remaining five years for judgment, it finally 
was compromised. That was a class of cases involving property 
to an enormous amount. I may add that the sanction of Lord 
StotoelCs proceedings was not confined to the very high authority 
of Sir William Chrani, I agree with an expression in the 
^' Ostsee^ that it is scarcely possible to call in a lugher au- 
thority. Sir William Wynne was a constant attendant at the 
sittings of the Privy Council ; he had been Eling^s Advocate ; 
he had had the experience of the two wars before the war of 
1793. No man had a gireater knowledge of his profession, no 

(a) 6 C. Rob. 54. 
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one was more dedicated to the performance of its duties, and ^ ^^^^* , 
no man was more conscientious, or more independent in his Admirai^tt 
opinions. To Sir William Wynne I must also add the name of Pm z« Cou kt. 
Sir John Nicholly also King's Advocate, whose knowledge, ex- "thb" 
perience, and accuracy, are known to us all. A board more " Leuoadb." 
distinguished for talent, ability, and knowledge was never con- Judgment 
stituted. Constant opportunities occurred where, had they 
differed from Lord Stowell on the question- 1 have been dis- 
cussing, they must and would have so expressed that opinion. 

Much more might be said, but I abstain from further observa- 
tion, because my object is only to prove the course of practice 
prevailing in this Court on the subject of costs and damages, 
and in some degree to account for it. It is no part of my duty 
now to maintain and defend it. 

In the case of the ^^ Ostsee^^ I had not the advantage of In the absence 
hearing the very elaborate argument which it appears, so far as cedent'to'the 
it was reported, was addressed to the Lords of Appeal, on the contrary, the 
part of the claimants. There was very little discussion before ^^^^^ ^^^ ^^l^ 
me, and I expressed my opinion upon the question briefly, and same opinion 
assigned no reasons in detail, and I did so because what had ifthe"0«toce" 
occurred in former days on this subject was fresh in my memory ^J^i**?*!** 
and present to my mind. But I avow that had I had an argued before 
opportunity of hearing all that has since been Urged on the ^,?^^co,^e^^^ 
subject, I should have given the same judgment ; and for this 
simple reason, that I should have considered myself not at 
liberty to exercise any discretion upon the subject ; that as a 
subordinate Judge, I should have deemed myself absolutely 
bound to follow the rule as to costs and damages as carried into 
execution according to the uniform practice of this Court, 
sanctioned by those whose names I have mentioned. I should 
have asked, as I have in this case, for any one precedent to jus- 
tify my acceding to the motion ; filing the production of such 
precedent — and none I believe has or can be produced — I should 
have refused the prayer. I do not find that Sir John Dodson^ 
who had much experience during the late war, and who formed 
one of the Judicial Conunittee, referred to any such precedent ; 
yet if such a precedent was known to him, he must undoubtedly 
have given their Lordships the benefit of it. Failing the pro* 
duction of all precedent to the contrary, I should have thought 
it presumption on my part to have questioned the propriety or 
justice of a course so long pursued. My duty was to obey. 

The Judicial Committee stands in a very different position But the Jadi. 
from me. It is their privilege not merely to ascertain what has ^^ the"power^ 
been done in past times, but i^ in their judgment such a course to modify or 
of practice is not consistent with justice, they have power to pr^jtice! 
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alter and reform it* That Court is at liberty to take into con- 
Bideration any alteration which may have occurred in the rela- 
tive situation of the belligerent and neutral states, and to act 
upon much wider views than I should dare to speculate upon. 

It remsdns then to examine the judgment of their Lordships 
to ascertain what are the principles and rules they intend to 
prescribe, — what idteration there ought to be made in the 
course hitherto followed ; and it is my duty to discover how- 
far that judgment affects the case of the *^ Leucade," and other 
similar cases, for I hope and trust that this examination will not 
only assist me in pronouncing a just judgment in the case of the 
'< Leucade," but afford light to guide us in future. It is a fear- 
ful state of the law when the administration of justice in each 
particular case depends, not on the application of some general 
principles, but upon the dissection of minute particulars. 

The first rule which I extract from their Lordships' decision 
is founded upon the following passage : ** The result of these 
authorities is, that in order to exempt a captor from costs and 
damages in case of restitution, there must have been some cir- 
cumstances connected with the ship and cargo affording reason- 
able ground for belief that one, or both, or some part of the 
cargo, might prove, upon future inquiry, to be lawful prize.'' (a) 

This rule I apprehend to be that, in the case of all ships and 
cargoes brought in for adjudication, if it should appear from the 
depositions and ship's papers that the seizure was made without 
probable cause, a condemnation in costs and damages will follow ; 
or in other words, such decree shall be passed when the depo- 
sitions and ship's papers do not show probable cause. That 
must be the meaning of the expression, for I agree with the 
argument of counsel. I do not think it is the most fortunate 
expression that could be made use of; it is not the expression 
of their Lordships, but the authority they cite(]. It may be 
that probable cause existed, though no such probable cause 
existed on the face of the papers. 

Now their Lordships most truly stated that probable cause is 
incapable of definition ; that probable cause must be probable in 
the opinion of the Judge, not probable cause in the opinion of 
the captor, who, unfortunately, in the discharge of his duty, has 
to determine whether to detain or not, with little time for de- 
liberation, and very often amidst a bundle of papers in a foreign 
language, and a crew speaking the same. In such individual 
case, then, such task musjb now fall upon the Judge. 

But perhaps some light may be thrown upon this important 
inquiry, though we cannot deiSne what probable cause is, by 

(a) 2 EccL & Adin. 174. 
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coB&idering what ia »ot probable cause withm the n^aning > ^^" , 
which the Court of Appeal has affixed to the term j^ the ApmfJ^^ 
passage I have cited. I apprehend that slight irregulantj in ^» »^ Cop kt. 
the ship's papers, or petty variations in the depositions woiiH ^be 
not be deemed probable oa^se ; for were it other wise^ in what "Lbuoabr.** 
case could it be said with truth there was no probdbk cau^c^ ?' J ^ rf y—fc 
In almost every case there^ is some little irregularity or omiss^oii. SS^wmiSu^^ 
So ta oonatnte thetr LcHciisk^' dedaraiion wo^ b^ Utt!e le» 
thaa a mockery and n snare* I f^iprehead th^ tbe ground on 
wbidi a seizure could iiow be justified ^pftsking of th^ j^sesent 
timc^ must be real and substantial^ 

The judgment ha8> however, touched upon another question Qiuere, mast 
which I must not pass unnoticed; it is this, — whether the ^^^ye^ 
probable cause must have arisen from the fault or defect of the arisen from 
captured vessel, ^or whether a captor will be relieved from the the defect of 
liability to costs and damages for other reasons. I do not ap- ^® captured 
prebend that their Lordships intended to express any decided 
opinion whate^^er upon those points at all* I will only observe 
that there is a very wide distinction between the cases which 
have occurred and may possibly occur again. 

I must again refer to the ** Actcson/* The act of destruc- The **Actmm,^ 
tion of the ship by Captain Capel was in itself illegal, even if 
the vessel was liable to condemnation; it could only be justified 
on the grounds of public policy, and for illegal acts done for 
such a rcsason responsibility must attach. 

The same in the Cape Nicola Mole cases. -. Very different 
is the case where the Govenmient gives a lawful order, and 
the <»ptor from circumstances has difficulty in applying it. 
In the case of an absolute order to seize a particular ship. Lord The *^.Di2i. 
StoweU expressed his opinion that the captor would be indem- ^^'^ 
nified ; that is the case of the *^DiUgentiaJ*{a) That is the ex- 
pression used by Lord StoweO. Perhaps it may be somewhat 
ambiguous, but, looking at the context, I think that in that 
case it meant he would not be liable to condemnation in costs 
and damages in a Prize Court, £xcept so far as the necessity 
of the case now i;^nder consideration may com])el me, I shall 
certainly abstain "{l^bnTcolisidering this branch of the subject, 
finding the law in the state I have mentioned. ■. 

There is another matter intimately connected with the ques- Captors' eyi- 
tion, to which I must advert I refer to the production of sSrimo^three 
captors' evidence, on which I have already touched for another i^inds: ist, m 
purpose. We must bear in mind certain distinctions if we de-^ procure con- 
Bire to comprehend this head of eTidence. First, the produc-? demnation ; 
tion of evidence as relates to the facts of actual capture as con^ coadenms^oa 

(a) 1 Dods, 404. '» ^"^^"^ ""^^ 
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. ^^^* ^ tradistinguiahed fipom other eyidenoe, which the cage may call 

AmoRAiTi for to clear up difficoltiea which may arise, — and this for the 

Pb m Co qBT> purpoee of procuring condemnation, or of showing that costs 

•]«„ and damages ought not to be decreed. 
" Lbucads." If I may use the expression, there are three classes : captors' 
JmJffmmu. evidence as to the facts to procure condemnation; captors' 
damtget; eiridence as to the facts of seizure to escape condemnation 
fi^ctomyt* in costs; and there is captors' evidence as to the facts not 

reiatmg to the relating to the act of capture. That is th^ distinction I am 
act capture. j^j^Q^g ^f expressing. Captors' evidence as to matters not 

immediately connected with the facts of capture. 
The firtt kind Now, to the best of my knowledge and belief, the practice 
^^^^^ of this Court was as follows : I speak of general rules to which 
nntvenaiiy there may be few and very few exceptiims, such a9 the case of 
ezdaded. ^^ u jSaabetJ* Captors' evidence as to the fact attending the 

actual capture, for the purpose of procuring condemnati<Ni, was 
almost universally excluded. I might say, with few ezcepti<His» 
such as the case of the ^^ Htwbet^ and the other case cited. 
Those are the only two cases on record, and Lord StomeU 
shows, in his judgment and a note to the *' Haabet^ that he waa 
determined not to admit that practice in future. 
The third Now, evidence from the captors for incidental question^, if I 

hind was qi^j gQ ^^ them, was constantly admitted, as to prove a block- 

admitted, ade de facto, and numerous other circumstances not necessary 

to advert to. That was every day's practice. 
As to the As to that point which most materially concerns us now, the 

cfe!^d«Q^ admission of captors' evidence to show probable cause of capture 
there was no where vexation and misconduct were not imputed, there was no 
cTer!'^ ^ ' course of practice at all ; and for the best of all reasons, because 

there was no case in which it was necessary to determine the 
point, or to introduce such evidence ; the Court refusing to 
condemn without asking for captors' evidence. I therefore 
know no precedent for its introduction, and I know of no 
authority for its introduction, except what I have already 
stated that I heard Lord Stawell declare, and which I have 
mentioned in the case of the *' WilhelminaJ* {a) 

Upon this very important question their Lordships have 
expressed no opinion, and I shall abstain from doing so until it 
becomes absolutely necessary ; for this question is beset still with 

the most serious difficulties. Great mischief must arise from 

« 

the admission of captors' evidence, and gross injustice from its 

universal exclusion. 
The admission Now, the admission would occasion delay, expense, and 
of such evi- doubt, — doubt as to what may be the decision which justice 

dencewoald " 

occasion great (a) " Elize^ otherwise ** EUte Wilhelmine^ 2 £ce. & Adm. 31. 
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requirea There is always difficulty in deciding- between con- , ^^^' , 
flicting affidavits. How enormously would that difficulty be Admiralty 
enhanced when the affidavits came from persons all interested ^* "* Cod bt, 
in the result ; and for the most part, as relates to the claimant, thb 

prepared abroad, and from translations also. Those who re- "L^ucabb.- 
member the last war know full well to what extent the manu- JwdifmenL 
facture of papers and evidence was carried ezpenw. 

Then take the other alternative, the refusal to admit captors* ^^^j*** 
evidence. The captors then, whatever may be the truth of the i^ y^ection 
case, will be left wholly at the mercy of the claimants. Our would be an 

• . 1 . , . J 1 , injustice to 

experience, even m this war, shows m some degree what the captors, 
would then be the state of the case. Look at the case that 
came before me, the *' Odessa.^ What an array of papers to 
prove a national character, which, by the claimants, was dis- 
claimed I What a mass of evidence to support such papers I 

Take the case of blockade. Those who command our cruizers 
are boimd by their orders to detain vessels bound to blockaded 
ports attempting to break a blockade. The place of capture is, 
perhaps, the most essential question ; the depositions may be 
contrary to the truth, and often have been; the place of capture 
may be much nearer to the blockaded port. The captors are 
shut out of all proofl Precisely the same, it may be, as to the 
course which the vessel pursued. So as to an attempt to 
escape. It appears to m^, therefore, that to subject the cap- 
tors to costsand damages without giving them the opportunity of 
explanation would at least savour of injustice. Remember, too, 
how severely Lord Stowell blames the cruizers in the case of 
the Havre Blockade for not enforcing it. How severe he is . 
upon officers in command of her Majesty's cruizers for not doing 
what it was their duty to do. In vain it is, he said, for the 
Government of this country to impose a blockade, if those to 
whom it is entrusted will not fulfil the duty they undertake to 
perform. That is the case of the ^* Jiiffrow Maria Schr<Bder.^{a) 

In fact, the captors are placed between two fires ; and at the 
same time their lips, even for self-defence, would be closed. It 
may be for reasons like those that Lord Stowell said he might, 
perhaps, at times have been too favourable to them. 

Again, however, we are bound to look, in this Court at least. The Court is 
to the preservation of the just rights of the belligerent. None ^^^f® 
is more essential to the interests of Great Britain than the right belligerent 
of blockade. The right of seizing enemy's property on board "lockadc. 
neutral vessels has been parted with, — so far there is a change of 
circumstances ; but I am at a loss to conceive that such conces- 

(a) 3 C. Rob. 157. 
B 2 
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mutt o&ilbA liurt of Great Britiun ought, in the al^htest d^ree, 
to relax the e^erdee of the right of blockade. 

But if upon daimante' evidence aloM^ a cruizer wottld be 
oon^emned in ooets and dama^^.twiU any man rationally 
expect X blockade wooM be adeqnatel/ iiliforced? Even in this 
wai^ ^Sfibcamna afe Ml wioiting in n^bich oat omizera haye been 
accused o]^*ftot ludftitolr ^ efficiently pelf<Mining thdr 
ttduoua dutiei. 

So mttd^ then» upon the qiieelion. pf reftuong cs^iote^ evi- 
d^ce eltogi^llkei; tbawviddiMNdiiBye^^wtU 
to tttt dIrikiritteB Mi daiigMi ^«ii{itor8/a&&y|^ the bjnetice of 

SnptM^ hoKreteib a middte term was adopt^ that c^ytors' 
etidetiee in ttonefrtionof themeelvMttiii^ti in oertiun cases, be 
reMT^d a(;am«i the depoiitkms and ship^i ptp^rs, how wonld it 
be pO irf Jbte within the bounds of any hninan power to draw the 
Ime f Would it not be a question of dispute and discossibn in 
every case? And then again come delay and expense* 

It may be for these and csany other reasons which presented 
themselves to the wisdom a^ sagacity of Lord Stotoell, that, 
with scarcely an exception--- and then only when particular 
circumstances wtttHAted it^^he adhered most pertinaciously 
to the great inle ^$St t\te ease should be heard on the claimants' 
evidence, and tieeiStalicto tdiould pass without admitting captors' 
evidence^ •*— ^al with equal fixity of purpose he £d not decree 
costs and daanigets iftve in most special cases. 

Having now tiaUfy ^esqfAstned my general views on this ques- 
tion dF ^Costs end ikkmtsf^ and having endeavoured to ascertain 
to what |)Vil|»6tt ^d effect the Lords of Appeal have expressed 
their o^ilton in IJbe case of the " Ostsee,^ I now proceed to the 
ta6(StM of lltie Casb before me in the '< Leueade ; " and here I 
greatly regret to say I must proceed on the assumption! that I 
tttn nght in the conclusion to which I come that the sutgects of 
the Ionian states were at liberty to trade with Russian ports 
not under blockade. I must, I say, assume I am right in my 
solution of a question of great novelty, donlbit, and difficulty. 

There are three modes of disposing of this case ; — first, 
simple restitution; secondly, costs and damages; thirdly, to 
allow the captors to give explanatory evidence. Assuming for 
the moment that this ship was seized only on the ground of her 
being an Ionian vessel trading witbBussia — and which trading 
I have held to be lawful — ought costs and damages to be 
decreed under such circumstances? I put the proposition 
simply. 

If that is the decree I must pronounce, assuredly I must 
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foand my jadgment on the case of the ** OsUee * exdunvely, , ^^^^' , 
and not on any authority or practice with which I was before Admiralty 
acquainted. Under these circumstances, it behoves me to be- ^' "^^ Co urt. 
stow the greatest pains, and to exercise the greatest caution, in r^^^, 
my endeavour to ascertain the true intent and purport of that ** Leuoadr.** 
judgment^ and to apply its principles to this ease as their Lord- Judgment 
'ships would wish them to be applied if they were adjudicating 
ion this case in the first instance. 

Now, if I fiiil in any {particular, I may on the one hand im- 
pose a liability on the captors whidi that dedsion did not intend 
to impose; on the other, I may relieve the c&ptors, and in so 
doing incur the Uame of not giving full effect to the judg- 
ment of t^eir Xiordships, -^ an «rror I am most anxious to 
l^void. 

I proceed, tfaeily ob this prindple : what the decision of the '^^ ^^ 
^ OsUee ^ has dearly decided, that I do ; as to what may be left foUow the 
in doubt, I shall be guided, as I have said, in my judgment by '^OstMee** 
all the principles and practice carried into operation by Lord clear, but 
StawelL As in the one case I ahaU rigidly carry out all the ^^ ^*^ 
directions I receive from the Superior Court, so in the other, I most be 
shall not, till commanded, depart one iota from what I believe Jrinc^les and 
was the practice established under the authority of Lord practice laid 

or. If down by Lord 

StowelL ^ ^ ^ stawdC 

I must now again advert to that most important passage in The doctrine 
the case of the ''OsUee,'' already cited : " The result of all these ^5^ " ^*^- 
authorities." (a) I need not read it over again. 

I presume that this passage is meant to be not only a state- 
ment 6f their Lordships' opinion as to what was the result of - 
the authoritiesi but to be also a declaration of their adoption of 
it, as the rule which they intend to establish. 

The first question then^ is, as to the meaning of this passage. The pecoiisr 
Then, confining my observations to the ship alone, there must the Ionian 
be circumstances connected with it afibrdin? a reasonable sround ^ aiforded 
for the belief that upon further inquiry she would prove to be i^raund for 
lawful prize. If this paragraph admit of no qualification, I am *^ ^l""^ *** 
of opinion that I am not called upon to condemn the captors in be iswfnl 
costs and damages ; because it appears to me that the peculiar ^^"^ 
condition of the Ionian flag was such as to afibrd a reasonable 
ground for the belief that the ship would prove lawful prize. 
I. allude to the connection of the Ionian islands with Great 
Britain, to the fact of the Ionian flag being joined to some ex- 
tent with the British, and to all those notorious facts^and cir- 
cumstances wluch have jlately been the subjects of much dis- 
cussion. 

(a) 2 Ecci. & Adm. 174. 
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But if the paragraph I have read ia intended to have another 
construclion, — to mean drcumstances importing some fault or 
defect, or some apparent fault or defect, in or aboat.the ahip, 
and that such a state of things only can excuse a captor from 
costs and damages, then I think that the mere &ct of bearing 
Ionian colours, and being an Ionian vessel, cannot possibly be 
deemed a fault or apparent fault ; and in that view of the case;, 
I should be bound to decree costs and damages. 

Looking at the whole of this judgment, I entertain a most 
serious doubt as to what construction I ought to put on their 
Lordships' expressions. 

There follows a passage finom Mr. Justice Story ^ to the 
effect that the captors will be excused, if there be a reasonable 
suspicion of illegal traffici or a reasonable dpubt as to national 
character, or as to the legality of the conduct of the parties. I 
am of opinion that there was a reasonable suspicion of illegal 
traffic in this case, but whether their Lordships adopted the 
passage I have quoted in this meaning, I really do not know. 

I must, however, notice other parts of tlus judgment. Their 
Lordships cite the case of the ** Betsey^ (a), and of the 
'' Luna ** (b), and then observe, <* If, however, these cases be held 
to establish the principle that there may be questions of so much 
nicety in the construction of public documents, or the deter- 
mination of unsettled points of law, as to exonerate captors 
from what would ordinarily be the consequence of their mis- 
take, they will not much assist the argument of the respondents 
here, where no questions of law of any kind appear to have 
existed." (c) 

I am of opinion that the present case did involve a question 
of much nicety in the construction of a public document, and 
the determination of unsettled points of law. But whether 
their Lordships intended to adopt this principle of justification 
or not, I am wholly at a loss to determine, because the passage 
is put bypothetically ; and I really do not know, and cannot 
conceive, whether it was intended to affirm ox to controvert 
the doctrine. 

As the claimants have founded their claim for costs and 
damages on the case of the '* Ostsee/* I have for that, as well as 
other reasons, examined it with as much care as % could bestow. 
The result is, that in my opinion, the question which I have 
now to decide is not governed by the judgment in the case of 
the ** Ostste,^^ but that the utmost that can be urged in this 
respect pn behalf of the claimants is, that the question is left 
altogether open. 

(a) I C. Bob. 93. (h) 1 £dw. 190. (p) 2 £cc!. & Adm. 1S2. 
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Then, if the qaestion be left doubtful, and consequently, I . ^^^' , 

am entitled to pronounce my own opinion unrestrained by Admibaltt 

superior authority, I have not the slightest hesitation as to the ^ ^* Cou rt. 
decision to which I should come. I have no hesitation in ad- xhs 

hering to the course pursued in former wars, and in pronounc- **Lwjcad«." 
ing that judgment which I am certain Lord Stawell would have Judgment. 

pronounced, and therefore, in refusing to condemn the captors ^« Court, 

in costs and damages on the ground relied on by the claimants, following tbe 

It is my confident belief that if this question had been raised f*^ of!^ 

before Lord Stawett he would not have allowed it to occupy five eamibt cou- 

minutes'of his most valuable time. ffSU^t 

cftpton in 

I should have thought, under ordinary circumstances, that I cottsand 
should now have discharged my duty, and that it would not be ^^^ 
necessary for me - to travel further Into the facts of this case ; 
but, as probably this case may be appealed, and my judgment 
upon the point I have just discussed may be deemed unsound, 
— and there are not wanting passages in the judgment in the 
case of the '* Ostsee^ which create in my mind great distrust 
as to the condusion to which I have come, — I deem it but 
just to the captors tp mention, — I deem it right to mention, 
other pounds on which they have founded their right to be 
exempted from costs and damages. 

For this purpose I must consider the '' Leucade ** as a neu- The Yariou 
tral vessel, and in that character entitled to sail either to S^SefeS^'™^' 
Taganrog or Trebizond. Counsel argued, and I think with urged by the 
great truth, that the foundation of the seizure of this vessel was, ^^e^be^ 
that she was an Ionian vessel going to a Bussian port ; but it insufficient to 
does not appear to me to follow, necessarily, that if that ground groond of 
fuls to justify the captors, there may not be other circum- ««i*wfe. 
stances to excuse the captors from a condemnation in costs and 
damages. 

The question, then, is onoof fact. Are there other circum- 
stances to justify the detention or to show probable cause for 
the seizure? This is not very easy of solution; for if this 
vessel ought to have been deemed, by the cruizers which cap- 
tured her, entitled to a neutral character, then all that related 
to her destination, there not being any blockade in the neigh- 
bourhood, coidd be of no importance ; and the case comes very 
much to this : if the captor institutes an investigation which, 
turn out which way it will, will not afford probable cause for 
seizure, can he avail himself of the fact that the neutral vessel 
endeavoured to evade his inquiry, and that by means which 
would not be justifiable if the object of inquiry was well 
founded ? In former wars, no doubt, the captors would be held For the pre- 
justified ; but their suspicion, attaching to the conduct of tlie ^om^fOT^i^r 
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ship^ might attach to the cargo ; and if uot proved to be heoiral 
property^ such cargo would be liable to condemnation. No 
sttch reason exists in the pres^it war, as " free ships make free 
goods^** There cannot^ in such a case, be inquiry as to the pro- 
perty in the cargo* 

It is said that this vessel was sailing wide of her asserted 
destination ; that she had no log ; that there were other defects 
in her papers ; that she had deceived the British authorities ; 
thiat her ostensible destination was Trebizond, but her real 
destination was a Sussian port. 

Now, assuming all these facts to be true, neither any single 
one nor all put together would furnish a legal ground for the 
condemnation of a neutral vessel. I incline to think, upon 
the best consideration I can give to the judgment in the 
** Ostsee^ that, according to that decision, these circumstances 
would not be held to furnish probable cause for seizure ; but as 
I have declared my opinion on the leading question that the 
captors are not liable to be condemned in costs and damages, I 
do not think that I am called on to say more. Should this 
case travel to the Privy Council, their Lordships will put their 
own construction on the judgment in the. *' Ostsee^*'* and its 
applicability to the circumstances I have been discussing. I 
leave this part of the case. 

The conclusion to which I have come disposes of the question 
of evidence from the captors ; and I will conclude this judg- 
ment by observing that it is most probable that this case and 
many others will be appealed, and I shaU then have the bene- 
fit of the opinions of their Lordships upon some of the many 
difficulties which mi^ beset my course ; and I entertain a con- 
fident hope that, by the new light which the superior wisdom 
and knowledge of their Lordships will shed on these em- 
barrassing questions, I may be able to effect that which is the 
great desideratum of a Court of Prize — preserve, undi- 
minished, the rights of the subjects of neutral states without 
derogating frt)m rights equally sanctioned by the Law of 
Nations — the rights of belligerent powers ; and so reconcile 
the abstract principles of justice with practicability. 

Proctors: for the captors. The QueerCs Proctor; for the 
claimants, Orme. 
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March 10. 

was a sait for salvage, instituted by the owners and Salvage. The 
crews of the yawl " Mosquito,** the life-boat *^ Prince Albert," ^ruHS" 
and the steamer ** Beacon,** belonging to the Trinity Corpora- 634^ but 
tion, for services rendered to the " Hopewell,** which was dis- Jo th^com- 
covered by the steamer, deserted by the crew, on the south end piftion of the 
of the Hasbro* Sand, on the morning of the 18th of April vice, having 

18S4. suffered loss 

She was got off and brought into Lowestoft harbour ; her detention of 
value, with her cai^o of coals, was agreed at 1705i, less 105i, Jhe/at^iri!*''*'^ 
the charges and fees of the Receiver of Droits. buted to the 

In consequence of negotiations and circumstances which are deducted zioL 
fully detailed in the judgment, the vessel was detained in cus- for such loss, 
tody until the 9tli of August* On the 8th of June, the owners in Court 275/. 
tendered 534/.^ being one third of the agreed value, which was ^^^y^ {**• 
refused by the agent of the salvors ; but the proctor for the the detention 


owners tendered only 275/., and alleged that, by the vexa- JJS^^^^he"* 
ttous conduct of the salvors, the owners have been unjustly, salvors or not, 
vexatiously, and unnecessarily deprived of the profit arising couiTnot" 
from the employment of the said barque, and thereby, and by compensate 
the extra charges and expenses to which they have been put, the loss out or 
sustained an actual loss of 260/., or thereabouts ; and that he ^« ^um ten* 
had tendered the sum of 275/., being the difference or there- salvage ser- 
abonts between the sum of 534L, previously tendered, and the ^^^' . .« 
loss they have sustained by the misconduct of the salvors, &c. detention 
Dr. Haggard and Dr. Jenner appeared for the salvors. the^Jmjre* 

7/itf QueefCs Advocate and Dr. Bayford, for the owners, were ignoranee of 
called upon to begin. Actf^nYS 

the course of 

Db. Lushingtok. In this case it would have been of advan- uiereundef. 
tage to the owners if they had caused the Act of Parliament (a) to 
be read in the first instance, when the property was brought into '^^ogment. 
liowestoft. It appears to me clear that by the Act there are The Receiver 
two modes whereby the owners might have taken the ship out bound to give 
of the custody of the Receiver of Droits. One was by satisfy- «P the custody 
ing him that the salvors had been reasonably compensated for either on the 
their services, for which purpose it would have been necessary wi^o" ^»n« 

t • t. t t 11 compensated, 

to have the assent of the salvors themselves, or some person or upon 
competent to act for them ; the other, by giving reasonable J^^^^j^i^- 
security, to the satisfaction of the Receiver. With this the offered to 

him. 

(a) 9&10Vict. 0. 99. j 

E. & A. — VOL. ir. S 
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salvors had nothing to da The owners have only a pUin 
straightforward course to pursue — to offer reasonable security, 

— and the Beceiyer would be bound to accept it ; if he had 
then refused to restore the vessel to the owners, he would 
Iiave violated the Act of Parliament. 

As to the circumstances of the case itself, there appears a 
novel point — in fact, it is the first time it has been brought 
forward in this Court. A tender of 2752. has been made by 
the owners, who have deducted from their original offer of 534L 
the sum of 2601 ; this they have done, asking the Court to 
pronounce for this sum less than the previous offer, on the prin- 
ciple that the Court may in this way compensate them for a loss 
they allege themselves to have incurred by the improper deten- 
tion of this vessel by the salvors after the salvage service was 
performed. I will assume, for the purpose of the present dis- 
cussion, that there has been an improper detention by the act 
and intention of the salvors. Now, to the best of my memory, 
there never was a precedent in which the Court has been asked 
to act on this principle. There have been many cases, indeed, 
in which the Court has made a deduction from the amount of 
salvage it would otherwise have given, on account of neglect 
or mismanagement, or otlier improper conduct in the salvors 
in the performance of the service, and up to the time when the 
salvors had ceased to have legal custody of the property salved 

— the improper detention of property prior to that. I think 
one case had that ingredient ; but there has been no case, to my 
knowledge, where a deduction has been made from salvage re- 
ward on account of imputed misconduct after the property was 
out of the custody of die salvors. I will not undertake to say 
that no such case has occurred, but I haye no recollection of it, 
and I can find no note of such a case. On a further considera- 
tion, since this case was opened by her Majesty^sAdvocate^ — and 
on this account I desired him to begin, — I remain of my original 
opinion, that I cannot deduct from the salvage compensation 
anything on account of such imputed misconduct, assuming it 
to be true. 

I doubt whether it is &irly within the province of the Court 
to take such matters into its consideration at all for such a pur- 
pose ; it would, in many cases, be extremely difficult to estimate 
what ought to be the deduction on account of such misconduct 
after the service was performed. In some cases the damages 
or inconvenience to the owner might be great, yet the miscon- 
duct venial. I could not, in many cases, accept the amount of 
loss which might be incurred by particular circumstances as a 
criterion, nor could I find any other satisfactory criterion 
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whereby to mulct such impn^r conduct in a particular sum. ^^^' 
I am aware that^ on the present occasion^ it ia calculated on the thb Hioh 
actual loss that has occurred. Besides, there is another reason : Cou«r <>» 

parties would be necessarily led into expensire and protracted 

litigation, which, in salvage cases, it has ever been the policy of Tus 
this Court to avoid. To these considerations I may add, that 
it is only on a very few rare occasions that there could be any ^^'dgmmu 
pretext for asking the Court to act on such principles, for in all ^T^^mir^* 
ordinary cases, the owners would be protected by the fenr which protected from 
the salvors would have of not receiving their costs. This is the ^^^^^"^ 
proper and usual check which the Court imposes on all salvors tbe salvors* 
who are unreasonable in their demands, or vexatious in their tSeVcoste"^ 
conduct, with regard to the recovery of salvage. 

For .these reasons I must, in the present case, pronounce The tender is 
ngainst the tender, the sum tendered being, in the estimation of ™»®o>f ^ *o' 

T 1 /.!• 11 ^^^ services 

the owners, less than the real value of the services rendered. rendered in 

I cannot but add, in making these observations, that though I of^^^ners 
have said on the present occasion I assume that the salvors themselves. 
were to blame for this detention, and that the loss may have ^° *^^ *^ 

, , . /• "** detention 

been occasioned by their misconduct, yet, I only assume it for and conse- 
the purpose of argument ; because, in point of fact, looking to 5rM°notocca- 
the Act of Parliament, on which I have already commented, sioned by the 
there is nothing required to be done by the salvors, the Act ^ ^^^' 
requiring neither assent nor consent for the restitution of the 
property, for the owiners are entitled to it without any reference 
to the salvors whatever. 

The next consideration is, what sum ought the Court to The origiuai 
allot to the parties ? The admitted value of the property salved owners was^ 
is 1700/., less the Receiver's costs as agreed by all parties. »mpie- 
Now, looking only at the affidavits of the salvors themselves, 
and viewing such affidavits as the experience of the Court 
accustoms it to do ; seeing, also, that however valuable these 
services were to the owners, they occupied, as salvage services, 
a period of twelve hours only ; and recollecting, also* that the 
Tcssel which was employed on this occasion was the property of 
the Trinity Board, and the Trinity Board claim no salvage on 
account of that vessel, I am very clearly of opinion that one 
third of the value of this ship and cargo is an ample com- 
pensation. 

I must go further. As the owners offered to pay the amount If the salvors* 
of 634i in the first instance, and it was not accepted, I will ^l^^^ 
first consider why, according to the ordinary mode of proceed- accept it, the 
ing, I should give tiie salvors their costs. What was the y,\^y^ [J^^ 
reason why this tender was not accepted, supposing it to be, wi^ors. 
as I consider it, an ample remuneration ? Mr. Clark would not 
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principle, 
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costs. 
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cannot have 
their costs. 


Bnt cannot be 
condemned in 
them. 


T'»e owners 
have adopted 
an erroneous 
course 
throughout. 


accept it, on the ground that he was not jastified in doing so 
as the agent of the salvors, on aocount of not having snfficijent 
power. That was a matter entirely for Mr. Clark's own judg- 
ment. I cannot tell to what extent the salvors authorised Mr. 
Clark. They might have given him general power, or have 
restricted him to the performance of an individual act. I am 
not aware that any agent is bound to perform any act that he 
does not consider himself strictly bound to do by the instruc- 
tion of his prindpaL But with respect to the salvors themselves, 
if aflfcer having commenced a disoussion as to the salvage to be 
given, whether \t should he two fifths or one third, they choose 
to go to sea without appointing a proper person with ade- 
quate authority to act on their part, and ccmsequently it is 
out of the power of the owners of the ship and cargo to make a 
tender, I shall hold the blame to rest at the door of the salvors. 
It appears to me I must consider this tender was duly made, and 
it was refused, and that all the consequences of refusal mu^t 
necessarily fall back on the salvors.. This is the course I have 
always endeavoured to follow, namely, never to ^ve costs 
where salvors might have had full and ample compensation with- 
oat any litigation at all. Upon the present occasion, however, 
it has been said that the salvors were placed in a peculiar pomtion, 
because the tender made now is not the tender of the «uni 
originally offered, but a tender of a much less sum. No doubt 
this was an irregular, and, as I think, an erroneous proceeding; 
but it does not appear to me essentially to alter the view I have 
taken of the case^ which is this,— a view which I should be very 
difficult to be displaced from, — that wherever salvors can have 
the compensation which the Court h<dds afterwards to be full and 
ample, and with which they ought to be satbfied, I will never 
give costs. 

The efiect of giving costs would 'be to induce persons to 
reject adequate tenders, and the consequence would be a great 
injury to the owners. Therefore, most undoubtedly, on the 
present occaMon, I shall not give the salvors their costs. 

Then there remains this, question, whether there is any 
charge of misconduct which requires me to mulct the salvors 
in the costs of the proceeding. I apprehend there are many 
reasons why I should do no such thing. 

In the first placed I think the owners have gone on blundering 
throughout the case in an extraordinary manner. Whether 
they have been aided in this blundering by any misconception 
on the part of the Receiver of Droits, it is not my duty to 
inquire. I do not think that he did himself misconceive the 
matter. He seems to me to have acted In accordance with the 


JudfpmmU 


Tfl£ ECCLESIASTICAL AND ADMIRALTY REPORTS. 253 

statute. I think that the owners have not aeted with great ,. ^^^^' , 
discretion. If the salvors have fallen into error in not giving Thx Hioh 
their agent sufficient power, I think that is an error into which Aramu^. 
the owners have also fallen. They allowed their agent to act — 
with insufficient power; and when he stipulated to give two „„ '*^" „ 
fifths, they refused to confirm this arrangement, and the con- 
sequence was the salvors went to sea, leaving the matter in 
uncertainty. Hence arose a great deal of the confusion, for I 
can call it by no other name, which subsequently occurred. 

There is another matter to which I must refer which has In the first 
been commented upon by the counsel en both sides. There is owners got\he 
a proceeding on the part of the owners' agents of which the J^^ ^ 
Court must express its disapprobation — I mean the release of ceiyer's ens- 
the vessel on the 23rd of June. I am clearly of opinion that the Jj^J^^^^ 
release without bail was obtained from the Receiver of Droits sappression of 
by the most unjustifiable concealment on the part of the owners ^^^ 
of a mo8t important circumstance — the repudiation of Mr. 
Clark ; in other words, the release was obtained by fraud, for 
suppressio veri is as bad as the suggestio falsL 

There are other circumstances upon which it is not necessary 
to comment. The judgment of the Court is to give 534/. to 
the salvors, and to give no costs on either side. 

Proctors: Jenner ; and Stokes. 


ThkHuh 

COUBT OT 

THE ''LADY W0RSI4EY.'' ADinkiLTT. 

TAprU 18. 
HIS was a suit for salvage, instituted by Mr. J. Thompson, importaat 
for services rendered to this ship on the coast of Africa on the ^^^Jw^* 
14th of January 1858. The circumstances are fully set forth cargo derelict 
in the judgment. ^ ... ^AfriS?^ 

The owners in their answer admitted that certain services in Claim to 
the nature of salvage were rendered to the ship by Mr. Thompson, ^tedrby^e 
but alleged that the exertions of the said Mr. Thompson were of misconduct of 
a iglight and nominal character ; that such salvage services ter- retaining pos- 
minated when the " Lady Worsley " was brought to anchor on J^J!J^ ^^"^^ 
the 2 1st of January ; that notwithstanding the same, the said dealing with 
Mr. Thompson, as salvor, retained possession of the said ship ^^d?^'*^ 
until the June following, when she was given up to fin agent statement 
sent out by the owners ; that the said Mr. Thompson and Mr. 
Wylie (acting therein, and describing themselves as joint salvors) 

unjustifiably, and without sufficient notice^ sold the portions 
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of the oaigo ialved, instead of leaving the same to be bartered 
for pahn oil, agreeably to the in8truction9 of the owners thereof^ 
and according to the universal custom of trade there prevailing ; 
that the owners thereby sustained a heavy loss, inasmuch as the 
goods so sold realised only 3850/. 12s. icL, whereas the invoice 
prices thereof amounted to 43082. 17«. lldf. ; that the said Mr. 
Thompson and Mr. Wylie^ with the view of retaining possession 
of the proceeds arising from such sale^ directed that the bills 
drawn for the payment of the goods sold should be drawn in 
their fiivour as joint salvors. 

Dr. Addams and Dr. Bajifard for the salvor; the Queen^s 
Advocate and Dr. Twiss for the owner. 


JmfymmiL 

The cirenm- 
staaces of the 
case. 


It is the 
hounden duty 
of agents 
abroad to 
adopt any 
means in their 
power for the 
preservation of 


Db. Lushington. The present suit arises out of the fol- 
lowing circumstances : — It appears that the ship proceeded 
against, the ** Lady Worsley/ on the 14th of January 1853^ 
got fast among the breakers at the back of Breaker Island, at 
the confluence of the rivers Bonny and New Calabar. She had 
a cargo destined for the African trade, and was the property of 
Harrison and Company, merchants, of Liverpool. After the 
accident she became derelict — what species of derelict b a 
matter for consideration. The present suit for salvage is insti* 
tuted by one individual only, Mr. Thompson, who was resident 
on the African coast as the 9gent of another Liverpool house^ 
Messrs. Horsfall and Company. 

It appears that he was on the look-out for the ** Garrow,** a 
ship belonging to his employers, when he discovered the ^ Lady 
Worsley," abandoned by her crew, and surrounded by natives^ 
who were engaged in plundering her. l^he natives quitted, but 
afterwairds returned ; and Mr. Thompson, being unarmed, could 
not prevent their so doing, and he returned to Bonny. So that 
when he first discovered the yessel he was unable to take pos- 
session, or, in fact, to assert any right as an original salvor. 

It appears that at Bonny there was resident also Capt. Wylie, 
who was the agent, and bound to perform the duty of agent, for 
this house of Harrison and Company, and to him, with great 
propriety, Mr. Thompson communicated the circumstances of 
the case, and what he had seen. According to the representa- 
tion of Mr. Thompson, it was then determined that a joint 
effort should be made to save the remains of the ship and 
cargo. Here I must observe, that immediately Capt Wylie 
was informed of the position of the vessel, it became his bounden 
duty to take any means in his power for the preservation of the 
property of the owners, from whom he was receiving his wages. 

On the morning of the 15th, Mr. Thompson and Mr. Wylie, 
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with six boats, manned with forty-seven hands^ proceeded to , ^^^^' , 

the ''Lady Worsley," and fonnd several hundreds of the natives Ths Hioh 

engaged in plundering her ; but these retreated on perceiving ^dmbalTv 

the force brought against them. Various measures were pur- 

sued, for the purpose of saving the cargo. The vessel was '^"■**^^'^T, 
lightened, and W2is found to be lying on the edge of the rocks. 

Measures were taken to remove her into deep water, and with '^^9^'^^^ 

success. She was eventually, on the 21st, brought into New the property 

Calabar. of their em- 

^ ^ ployers. 

I think there can be no reasonable doubt that this was a There was 
salvage service : the vessel was not only subject to the elements, ^^^^^y * ?**- 

,,,,. J ^ ' vftge service. 

but also to the inevitable plunder of the natives. Had the case 
stopped here, there would not have been much difficulty, though 
to some extent I accede to the argument of the counsel for the 
owners, that Mr. Thompson was one of the salvors, and one 
only. He represented the severe labour and fatigue he under- 
went at the wreck, and no doubt there are circumstances which 
always induce the Court to give a larger reward in such a 
climate, than if the services were performed in circumstances 
that expose the parties to less risk. 

Had the case rested here, the Court would only have had to The Court 
decide upon the amount of reward ; but the subsequent dealing ^"^^^*^J[j,er 
with the property requires the most careful attention. Mr. the salvor has 
Thompson retained possession of the vessel, and, under the cir- J?* ciafm'to 
cnmstances, I am of opinion he had no right to do so. It is reward by his 
perfectly true it is laid down by some authorities that there is miscondi^t 
a right to possession in salvors, but that is a defence never ^^^ respect 
received by this Court without great consideration. I cannot perty. 
conceive that there could be any rule more mischievous to the SaWors have 
commercial interests at large, and to the property salved, than ^^^ jjj^es^ 
that it should be held that, under whatever circumstances, it sionofpro- 
was the duty of the salvors to retain the property. Mr. Thomp- (i^ien there is 
son thought fit to retain possession of the ship till the month of *°y <*"« P**- 
May, and then, according to his own statement, the surrender is peteut to 
made to a gentleman who had arrived from England, and was '®^*^« *^ 
then the constituted agent of Horsfall and Company. I want 
to know why he did not, in the first instance, surrender her up 
to Capt. Wylie, their constituted agent at the time ; and why 
Capt. Wylie did not perform his duty in obtaining possession 
without delay ? It appears that Captain Wylie has taken upon 
himself two inconsistent characters — agent and salvor — just 
as it suits his purpose. 

Again, with regard to the cargo, how does Mr. Thompson The salvor 
act ? He was determined that he would not lose his hold of it, improperly 
and would not allow it to be bartered in the usual course of with the cargo, 
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trade in those parts. It was sold» and the bills given in pay- 
ment for it were made payable in England ; the bills were made 
payable to him and Capt, Wylie^ as salvors. Mr. Thompson 
was the seller^ and he was at the same time the purchaser of a 
considerable portion of it ; and there is nothing to satisfy the 
Court that it was sold for anything like its value. Mr. Thomp- 
son took the bills for the purpose of keeping his hand over the 
property ^ he is therefore the vendor and the vendee. 

It is an established rule of this Court, and one I shall never 
depart from> that however valuable a service may be^ salvors 
may forfeit their just reward if they are guilty of misconduct. 

It is quite clear in this case that the interests of the owners 
of this property have been most unjustly sacrificed, and that 
Mr. Thompson has dealt with it exclusively for his own benefit, 
without any regard to their interest. I think the case assumes 
a still darker complexion from the participation of Capt. Wylie. 
It was his bounden duty to protect, not to make a profit of, this 
property, and the evidence leads me to the conclusion that there 
was collusion between Mr. Thompson and Capt. Wylie, the 
latter assuming to himself a character to which he was not 
entitled, — the character of co-salvor. 

It is not necessary for the Court to enter into the particulara 
as to how much was lost or gained, but I must observe that 
salvors are not at liberty to deal with any part of the property 
salved for such reasons as those assigned by Mr. Thompson. I 
can hardly find any ground of justification alleged in these pro- 
ceedings for what was done. 

I am of opinion that Mr. Thompson has forfeited all claim to 
salvage, and I reject his demand. I should have ^ven costs, 
but when I look to the manner in which the case has been con- 
ducted, the minuteness with which little matters have been 
entered into in the affidavits, the best and wisest course I can 
take is to confine myself to the rejection of the demand, and to 
give no costs. 

Proctors : Jennings ; and Rothery, 


Thb High 

COUET OF 

ABMRAi.Tr. THE « WEAR PACKET." 

April 21. f-p 

The Court X HIS was a suit for salvage promoted by the crew of the 
teTta?n\he' " ^^®® ^^ June** for services alleged to have been rendered to 

claim of parties 

who have been previoosly convicted under 9 & 10 Vict c 99. by the magistrates for their eoadiiet 

in the same transaction for which they claim salvage reward. 
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the yessel oir the 7th of December 1864. With the exception , ^^^^- , 
of a portion of her stores, the ship and cargo was lost. thx High 

The asserted salvors alleged, thai having discovered the peril- ^^^^^^ 

ous position of the ** Wear Packet," and observed her crew in 

the riggings they put off to her assistance ; thai before they The *" Wbak 
anived, a steamer and a yawl put off and rescued the crew ; statmeiu. 
that they then boarded her, and brought on shore a considerable 
portion of her stores, &c. 

To this the owners replied, thai the Receiver of Droits had 
dispatch^ another party to take possession of the vessel ; that 
the asserted salvors had improperly interfered, for which they 
had been convicted before the magistrates under the statute of 
9 & 10 Vict, c 99.; t/mt they appealed against such convic- 
tion to the Quarter Sessions, but that it was confirmed. 

When Dr. Jenner was about to open the case on behalf of the 
salvors. 


Db. Lushinoton said : I am very clearly of opinion that it 
is quite impossible for the Court to decree salvage to the parties 
claiming it under the circumstances of this case. 

The provisions of the Act of Parliament referred to have 
been carefully framed for the purpose of preventing any un- 
just interference with respect to a ship in distress. I say 
carefully framed, because it vests authority in the master, 
owner, or o£Scer in charge of the ship, then in the Receiver of 
Droits, and, for want of their presence, in various officers (a), as 
the coast guard, excise, &c., stating them in every gradation, to 
prevent not merely improper interference with persons attempt- 
ing tQ effect the salvage, but sometimes also the destruction of 
the property. 

Whether these parties have been convicted of a violation 
of section 15. or section 46. does not appear to me to be of 
importance. After the men had been sent on board by the 
receiving officer, these parties still persisted in their endeavour 
to unload the cai^, and to put it on board their own boats. 


(a) Sect. 15. ^ Fin t the officevg 
of customs or coastguard, then those 
of the exdse, then of the sheriff or 
his deputy, then any justice of the 
peace, then any major or chief ma- 
gistrate of any corporation, then any 
coroner, then any chief constable, 
then any petty constable or peace 
otBcer.** 

Under 17 k 18 Yict. e. 104., which 
came into operation on the 1st of 
May, similar authority is vested in 
^ the following officers in suc^session, 


each in the absence of the other, in 
the order in which they are named ; 
that is to say, the receiver of the 
district, any principal officer of cus- 
toms or of the coast guard, or officer 
of inland revenue, any sheriff, jus- 
tice of the peace, commissioned 
officer on full pay in the naval 
service of her A&jestv, or commts* 
sioned officer on full pay in the 
military service of her Majesty.*^ — 
Sect. 445. 
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^ ^^^' , This I apprehend to be a violation of the Act of Pfurliainent, 

Thx High and, on that ground, I should feel myself compelled to reject 

^^^^l^^ *h5s claim ; and when I find that criminal proceedings under 

the statute were instituted agi^ost the parties, that they were 

The •• Wear convicted, and that the conviction was confirmed at the Quarter 

Sessions, I am of opinion that I have no power to consider 
whether such conviction was right or wrong. It stands before 
me as an act unimpeachable in this and other Courts. If I 
were to give these parties a salvage reward, the case would be 
reduced to the absurdity of the same men being punished in 
one Court and rewarded in another for the very same act. 

I niuBt pronounce against the salvage, and I must give the 
costs. 


Judgmemi. 
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Jwu 5. 


THE « ROYAL STUART.** 

A BOTTOMRY BOND on this vessel had been pronounced 
for by this Court, and referred to the registrar and merchants 
to take the accounts. The claim amounted to 3317/. 17«. Sd., 
of which they disallowed 1508/. 5«. \d. To this report the 
bondholder objected, and entered into an act on petition. 

Dr. Addams and Dr. Twiss appeared in support of the 
objections. 

Dr. Bayford and Dr. Deane of the report. 

Db. Lushinoton. The bottomry bond given on this ship 
was pronounced for on the 16th of August last, and^a reference 
then made in the usual manner to the registrar and' merchants 
to take the accounts. On the 3rd of March 1855 the registrar 
gave in his report. The proctor for the owner of the ship 
prayed that it should be confirmed. The proctor for the bond- 
holder objected. An act on petition was entered into» and I 
have now to decide whether the objections to the report can be 
sustained. 

The claim brought in on behalf of the bondholder amounts 
to 3317Z. lis. 6d. The sum allowed is 1809/. I2s. 4d., so that 
the sum of 1508/. ds. Id. was taken off. 

The objections taken to the report do not all^e that 
1508/. 6ssld. was improperly taken off, but they are confined 
to three items, IS8L 16«. 6d., 16/. 4«., and 490L, amounting in 
all to 695L Os. 6d, It is not denied, therefore, that the sum of 
813/. 45. 7rf. was properly disallowed. 
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The two first items, 188/. 16*. 6rf. and 16/. 4*., are compoeed ^^^- , 
oF certain expenses attendant upon relanding a quantity of Thb Hioh 
flour which was shipped on board this vessel by Messrs. M. j^^^^j^^r 

and Company, the agents of the ship at Sydney. The bond- 

holder states that the flour was shipped under the circumstances The *• Rotal 
stated in the affidavit of Mr. Tobias, to which I must refer. 

Mr. Tobias swears that the flour was known to be damaged ,j^^ expenges 
flour, not only generally, but especially by the master of this were incurred 
vessel, and that, by the* master's desire, Messrs. M. and ^/n^in^e 
Company shipped the flour on board the ** Boyal Stuart " on cargo be- 
freight ; that the flour became heated, and that such heating lenler^and 
was accidental ; and as it was apprehended the ship could not a^nt of the 
carry it with safety, Messrs. M. and Company took it back. 

From the bill of lading it appears that 3084 cases of mer- 
chandize, were shipped on board this vessel, freight being pay- 
able at the rate of forty shillings per ton. There is no men- 
tion of what these caisee consisted, but the contents were well 
known to the master. The indorsement states that the cargo 
had been received back, being declared dangerous, and the ship 
is absolved from all responsibility for nondelivery. 

These are the facts of the case ; and the question is, whe- 
ther Messrs. M. and Co. had a right to charge these ex- 
penses against the ship, and include them in the bottomry 
bond. 

Messrs. M. and Co« were the agents of the ship, not of the The shippers 
master. They have certain duties to perform towards the pawT agents of 
owner, and for which they receive payment. Acquitting them *h« owner of 
of all intentional misconduct, was it competent to them to ship had duties to 
a cargo of damaged flour, their own property, on board a ship ?f^**"?_.**? 
for which they were agents, and when that flour turned out to they have 
be dangerous, to turn round and say, "Pay me the expenses ^^S^^^^ 
of relanding my flour, which you cannot, from its state, carry to 
its destination" ? Had they any right, as agents, to ship their 
own property on board this ship, — a property which, from its 
nature, might become dangerous; and then, because a risk 
— • which they ought to have foreseen and protected their prin- 
cipal from — occurs, charge him with the cost of that very 
risk, and especially when there was no increased freight? 
What would be the result? If a dangerous transaction turned 
out well, all the profit would go to the agent ; to the principal 
only an ordinary freight — a compensation for the conveyance 
of a ^afe article. If it turn out ill, then the principal is to bear 
all the expense of putting an end to the transaction. I cannot 
think that an agent is justified in putting his principal into so 
unfair a predicament. 
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^^^^' , But there is still another consideration* Are such expenses, 

Tbx High in any view of the case, a fit subject for bottomry — expenses 

AvK^LTt ^°®^"^ "^7 ^^^ agent, and charged in the bottomry bond ? Are 

these necessary expenses within the proper limits of a bottcHnry 

Thb •« RoTAL bond — expenses which an agent of a ship can include in a bond 

taken to himself? Many questions arise deserving considera- 

gmenL ^j^^^^ j^ ^^^^^ 1^^ remembered always, that this is a bond taken 

Such expenses , ^, n t t • t , . • ^i » • 

cooid not fairly by the agent of the ship, whose duty it is to protect the ship 
^iKrttom ^ "* from all improper charges ; and though it is true in Law that 
bond. an agent may take a bottomry bond, yet, when he does so, all 

the transactions thereto appertaining require the utmost vigilance 
lender if the ^^ the Court, for the obvious reason that when the agent and 
^" A^c^nrt ^®^^®^ *^® blended in one, the owner is deprived of the protec- 
watches the tiou expected from a paid agent. I am satisfied that the regis- 
THAmaT ^^^^ ^^^ merchants did right in excluding these items* 
Tigilance. The last remaining item is the sum of 490/. advanced to the 

Inadyancing master. What is the law respecting such advances? First, 
money to a J f^Q the Case of a lender on bottomry, not acting as agent to 
lender 'is bound the ship, nor having any connection with it. Such a lender is 
**^h"tir"th ^^^ responsible for the application of moneys advanced to the 
money is master, provided such moneys have been properly advanced. 

?bc^ip^and ^^^ ^^** ^ * legal advance to the master? An advance made 
if the lender after due inquiry that such moneys were wanting to defray the 
Bgent,\e b cxpenses of the ship, in repairs, the purchase of necessaries, and 
boandtopro- other things indispensable to the completion of the voyage, 
by looking to ^® lender is bound to use due care and caution in making such 
the proper ^ advances ; to be reasonably satisfied by inquiries that the money 
the money. id wanting for the purposes I have mentioned. Having made 

these inquiries, he is not responsible for the application of the 
money. Here, however, there is no evidence of any such in* 
quiry, — no proof that the lender inquired, or had any evidence 
that the money was bond fide wanted, nor even the subsidiary 
proof how a single sixpence was expended. If the case rested 
here, I should approve of the refusal to allow this item. But 
the lender is the agent ; he is bound by a much stronger obliga- 
tion than a merchant not so connected with the ship. It is his 
duty to superintend the expenditure ; to protect the owner ficom 
the malfeasance or the errors of the master; to see that the 
money is wanting for necessary expenses, ixA to see that it is so 
applied, so far as relates to all larger sums. 

This duty the lender and agent has not performed. Nor is 
this all ; there are charges in this account for every possible 
expense which could have been required for the outfit of the 
ship. The agent and lender, therefore, knows that the advance 
of this money was not necessary. Repairs there were none. 
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I am clearly of opinion that the r^istrar and merchants , IS55. ^ 

exercised a just and legal discretion in disallowing this item. Tbk High 

I cannot take leave of this case without expressing my con- ^"^IubImt 

viotion, both from the facts herein disclosed^ and from what I 

have aeen in other case& that the merchants of Australia have The « Rotal 

Stifast.*' 
formed a very erroneous notion of the duties to be performed as 

agents, and of the obligations imposed on those who advance <9*"«» • 

money on bottomry. It is the duty of merchants undertaking Jf^^™^^^** 
the agency of a vessel to protect the owners against the ex- have formed 
travagance, carelessness, or dishonesty of the master ; and it is Q^tioi^Tf the 
the duty of all persons advancing money on bottomry to asoer- duties of 
tain by previous inquiry that the moneys asked for are re- ^^^ 
quired for the necessary purposes of the ship, and, in the 
case of an agent, to see to the due application of the money 
lent. 

I confirm the report, and as so large a sum has been deducted, 
the bondholder must pay the costs of the reference and the 
expenses of these proceedings. 

Proctors: Nicliott for the bondholder; Nicholson for the 
owners. 


ADiaRALTT 

"THE CARW — Bach. PwzbCodrt. 

XHIS Russian vessel had been captured by her Majesty's A ship of war 

steam* vessel "Avon," and condemned as prize in August last. JJi^e^iJi^u^ 

A claim was now made on behalf of her Majesty^s ship of war captures made 

*^ Impregnable " to share in the proceeds, on the ground that the atuicl^d to^ 

** Avon " was attached to the " Impregnable " as a tender, and ^©r. l^owever 

could therefore make no independent capture of which the may have been 

benefit would not accrue to the "Impregnable" equally with at the time of 
, , '^ ® 1 ^ capture. 

the tender. 

The QueetCs Advocate and the Admiralty Advocate appeared 
for the " Avon " ; Dr. Addams and Dr. Twiss for the " Im- 
pregnable." 

Dr. IcUSHINGTON. This Russian vessel was captured off the Judgment. 
Start Point by her Majesty's steam-vessel the " Avon," and on 
the 6th of August last year condemned as good and lawful 
prize to her. 

Since such decree was made an appearance has been given 
on behalf of H. M. ship, the "Impregnable," and a claim 
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To constitQte 
a tender there 
mast have 
been some 
express de* 
signation by 
the Admiralty, 
or sncb a 
constant em- 
ployment of 
the Tessel in 
that character 
as would be 
equivalent to 
an express 
designation. 


The** Avon* 
bad all the 
requisites to 
constitute a 
tender, and, 
consequently, 
becomes part 
of the vessel 
to which she 
it attached. 


Distance from 
the place of 
capture does 
not affect the 
right to share. 


asserted that distribution should be made, not to the ** Avon *' 
alone, but to the ** Impr^nable ** and ** Atou " together, on the 
ground that the ^' Avon " was attached to the ** Impregnable " 
as a tender. 

That the ^ Avon " was so attached is sufficiently proved by 
the letter from the Admiralty. 

The question which I have to determine is, whether, on this 
state of facts, the clum of the *' Impregnable " can be sup* 
ported 

I propose to consider what was the rule during the last war, 
and then whether there is any cause to induce the Court to 
depart therefrom. 

In the case of the '< Charlotte ** (a). Lord Stawell said, '< The 
claim for the King's ship is given in virtue of a seizure said to 
be made by this vessel as a tender ; and in order to support that 
averment, it must be shown either that there has been some 
express designation of her in that character by the orders of the 
Admiralty, or that there has been a constant employment and 
occupation in a manner peculiar to tenders equivalent to an 
express declaration, and sufficient to impress that character upon 
her. The former species of proof would undoubtedly be most 
desirable." 

It must be necessarily inferred from those observations, that 
if the conditions mentioned by Lord Stowell'were complied with, 
the result would be that the ship to which the tender was so 
attached would be entitled to be considered as captor, and the 
capture effected by a duly commissioned vessel. 

It is quite clear that the ^* Avon ^ had all the requisites 
mentioned in this judgment. There is an express designation 
of her as tender, and there is constant employment of her in that 
capacity. Under such circumstances I apprehend that the 
tender becomes, in Law, a part of the ship to which she has 
been attached, and that any capture made by her enures to the 
benefit of the ship to which the tender is an adjunct. This 
was the old rule and practice, and must prevail, unless any 
distinction can now be shown. 

First, as to the place of capture. It was off the Start, about 
fifty miles from Plymouth, where the ** Impregnable " lay, but 
I do not think that on the ground of distance only any exception 
has hitherto been engrafted, nor is there any clear reason for so 
doing. Tenders are, I apprehend, used for the very purpose of 
performing service which it may be inconvenient for the large 
ship to attempt, and must necessarily proceed to a considerable 
distance. 


(a) 5 C. Rob. 282. 
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I think that no line has or could well be drawn, though I do ^^^' 
not say that there might not be a combinatioir of circumstances Adxibaltt 
which would form an exception. Pbizb Court. 

Then is there anything to be found in the existing proclama- THK"CAaL.** 
tion on nayal prizes which ought to militate against the long- 
edtabiished usage of the navy ? w»yw<» . 

It has been said, and truly, that in a former proclamation The ancient 
mention is made of tenders, and that in the present proclamation ^^ ^^^^® 
nothing respecting them can be found. ships of war 

Since the hearing of this case I have bad an opportunity of ^^^^ ^^® ^ 

^ , 1 . . . , captures of 

seemg some of the proclamations which have been issued under their tenders 
the authority of the Crown for the distribution of prizes or "-"^y*!^ 
other seizures. damation. 

The proclamation of 1780 relates to prize,, and in that pro- 
clamation there is no mention of tenders ; proclamation of 1793 
same ; so also in those of 1803 and 1805. 

The proclamation of 1816 was issued during the time of 
peace, and no mention is made of prize at all. The subject 
matter is seizure under the Revenue and Navigation Laws; 
and in this document is to be found an express provision 
that the ships to which texiders are attached shall share, and 
also persons absent from the ship or tender on ship's duty or 
revenue business. 

There was a proclamation of King William lY., dated the 
3rd of February 1836, which I have not had the opportunity of 
fleeing, but which is partly recited in a proclamation of the 19th 
of May 1846. 

It i^pears that that proclamation of William IV. did relate 
to prize, revenues, seizures, and so forth. How it came to 
include prize I do not know, — probably by reference to some of 
the statutes which formed the subject of discussion on a former 
occasion, respecting which there is some confusion. 

This proclamation is silent as to tenders. The existing 
proclamation of March 5. relates only to prizes captured in the 
present war. 

The result is, that up to the present moment, so far as I 
know, ships to which tenders were duly attached were con- 
sidered as the captors of all captures actually made by tenders, 
and that too under a series of proclamations in which no 
express mention was made of tenders ; that in a proclamation, 
that of 1816, reference is made to tenders, the subject being 
seizures and not prize ; that subsequently there was a reference 
to prize as well as seizure, and no mention made of tenders. 

Upon this I will observe, that if in a proclamation for such 
purpose there be found anything of a novel character creating 
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The tender 
not beinfi; 
comuLusioDed^ 
the prize 
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attached. 


a right which did not exi%t before* and in a oiubflequent pro- 
clamation, all mention of such right is omitted,, it would be a 
fair inference that it was so done intentionally, and with the 
view of not renewing a grant proviouslj made ; bat if the right 
or usage had existed long prior to the first proclamation, and 
before mention was iriade of it in any proclamation, then I 
think the mention of it mu^t be considered only as declaratory 
of the usage, not as creating the right, and that (he omission 
in a subsequent proclamation remits the case to its former state, 
namely, a right founded on usage. But I am putting the case 
stronger than it really ought to be put, for the express mentioa 
of tenders is to be found in the proclamation of 1816 only, and 
that does not include priase. 

It would not, I think, with respect to proclamations, be 
necessary to put on them the same degree of legal strictness 
which might be applied to Acts of Parliament. With respect 
to the Russian Naval Prize Act, and especially the 7 th section, 
I do not perceive that the present question is affected thereby. 

This tender is not commissioned : if the capture were con- 
sidered as made by her only, that ship must be condemned as 
a droit* 

It appears to me, however, that according to established 
usage, the capture must be considered as made by the ** Im- 
pregnable,'* through Jier tender, and distribution made ac* 
cordingly. 

The orders that were given by the admiral on the station 
were given through the '* Impregnable," and the tender had on 
board of her a part of the crew of the ship. 

The tender herself was not commissioned, and,* were I to 
come to any other conclusion, I think it would be that the 
'* Carl" was taken by a vessel not commissioned, and conse- 
quently a droit. 

Proctors: The Queen* s JProct&r ; and NeUan. 
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ACKNOWLEDCJMENT BY WirNESS. 


ACKNOWLEDGMENT BY WITNESS. 
See jitttitatiiM, 2. 


ATTESTATION. 

See Prolate. 

, A witnett inadvertently, iastead of writing his 
naloe John Edmunds, under that of the other 
witness, a solicitor^ wrote **Jobn Clerk, his 
clerk." Held, a sufficient sabscription. In the 
Goods of Wiiliam OUiver (Prerog.), 57. 

2. The name of one witness who could not write» 
being written at his request by the oth<^ witness, 
and then traced over with a dry pen, and ac- 
knowledged by him, it not a good attestation of 
a will, no mark haTiiig been made by the witness 
himself. /» tMe GootU of WUUam Mobhi (Pre- 

rog.), 59. 

llie attesting witnesses having once sworn that 
one of them had merely traced his name with a 
dfjf pern, the Court cannot presume a due execu- 
tion, so as to grant probate on motion, upon^hcir 
aabeequently swearing that they had deposed 
inadTcrtently, and that the ptm was mouU with 
ink. lb, 

3. A will entirely in the handwriting ofthetes- 
>tator, with a perfect ustimtmium, and Attestation 
clause, with the seal and signature of the testa^ 
•tor, and the signature of two witncne\ declared 
inralid on the testimony of tlie witnesses tltat 
tliey did not see the deceased's signaf ore, or any 
writing whatever, upon the paper. 5Aot<ragaiitst 
NtmUit (Prerog.), 203. 

K. & A. — VOL. 11. 




BLOCKADE. 

4. T. C. left an autograph will with a perfect 
attestation clause, and the names of two wit- 
nesses subscribed. The signatures of the wit- 
nesses appeared to be in the handwriting of tbe 
deceased, and no such persons could be anywhere 
heard of. The parties interested having declined 
to propound the paper, Uie Court decreed ad- 
ministration of deceased's effects as dead intestate 
to the neat of kin. WhiUmg against Dmd omul 
Orchard ( Pierog. ), 56. 

BAIL. 
See Damage ; Fortign Ship, 2. 

BLOCKADE. 

See Wrongful Seizure, 

1. Blockade Is a high act of sovereignty, and can- 
not be imposed by a commander unlets invested 
with authority for the purpose. 

On distant stations he is presumed to be so in- 
vested ; in Europe it may be different. 

Subsequent adoption by his own Government 
legitimates the acts of a conmiander. 

It is necessary to the due maintenance of a 
blockade tliat ingress and egress cannot take place 
without imminent risk of capture. 

The testimony of a commander-in-chief is the 
best, and sometimes conclusive evidence, ta to 
Uie sufficiency of the blockading force. 

The legality of a blockade is not affected by 
thedisUnce of the blockading force, which va^y 
be at any distance convenient for doting the port 
blockaded. 

A blockading squadron would invalidate the 
blockade by capriciously permitting ingress of 
egress 

T 
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And by an unjusttfiable absenee fVom the 
locality. 

A blockade having been rocently established, 
neutrals may come oat with a cargo laden before 
the blockade or in ballaat. 

Occasional elusion of the blockading force does 
not invalidate the blockade; it is Tiolation, but 
not invalidation. 

A blockade de facto needs no notification* 

The subsequent poblication of e (?ax<fii can- 
not afTcct the legality of a blockade efe/octo pre- 
viously established. 

Ea^y notiiicatiou is desirable, but not essen- 
tial to the validity of a blockade tlejaeto. 

Otie belligerent cannot concede to another, 
nor assume to bimaelf, a privil^e of comnieTce 
prohibited to neutrals. 

A grant 'of iicMises which might have such an 
effect would invalidate a blockade. 

The acts of a subordinate officer ciinnot affect 
the character of a blockade, though an individual 
claimant might plead such acts as bis own special 
justification. 

Notice to neutrals of a blockade de faeto is 
indispensably necessary^ but whatever brings it 
credibly to tlieir knowledge is sufficient. 

Notoriety precludes neutrals from approach- 
ing the port on any pretence whaiever. 

Knowledge of the blockade, and not the mode 
in which such knowledge was communicated, 
justifies captuce. 

Neutrals are bound to make inquiry, and can- 
not plead ignorance which ia wilful. 

The blockades of Riga and the coast of Cour- 
land were sufficiently notorious to throw the ohv$ 
of proving bis ignorance on the neutral merchant 
in each case. 

Ignorance for which the neutral GoTemment 
is responsible is no excuse to ttie individual. 
^ When tlie blockade is notorious, and no spe- 
cial ignorance proved, the ship must be con- 
demned. 

The treaties with Sweden of 1661, and with 
Denmark of 1670, confer some specific privilege 
upon those countries, and remain unrevoked. 

Revocation of one treaty by another can only 
he inferred when the two caonot reasonably co- 
exist. 

The interpretation of treaties belongs to the 
Court of Admiralty, but their variation to the 
Government. Tht *• Fr-tncttka '* ( Prize C). 1 1 3. 

Where there is no conflicting testimony as to 
the sufficiency ofe blockading force, that of the 
commander^iu'Chief is concliiaive. M. 

A blockading officer is not bound to detain 
every vessel approaching the blockaded port ; 
in some oases he should only warn off*. lb. 

Efficiency of a blockade must not be judged 
elone by the numbers which evaded the block- 
ading force, Ih, 

The blockade would be invalidated if it were 
proved that the force was ui\justifiably absent 
from the loeality. lb. 

The most liberal interpretation should be given 
to terms used in declaring a relaxation of the 
rights of war between belligerents. lb. 

Though the grant of licenses has never been 
held to vitiate a blockade, yet, semblep that such 
an indiscriminate grant as might throw a trade 
into the hands of the power imposing the block- 
ade would be unjust to neutrals, and might in- 
validate such blockade. !b» 


Unless the blockade be so notorious that know, 
led^e therifof must hsve reached those trading 
to the port, individual wurning is requisite. lb. 

A blockade may become «> notorious that 
knowledge must be presumed, or at least so far 
as to throw the oatis of proving ignorance upon 
tiie neutral, /b. 

The practice of the Prise Court has always 
been to receive every species of evidence, without 
being restrsined by the municipal law of cvi. 
dence. 76. 

Whttd complete notoriety once exists, all ves- 
sels seeking to trade with the blockaded port 
must be presumed tft be cognizant of the bloek- 
^de, and warnin<|( off is no longer necessarj' lb. 

A treaty may be merely declaratory of the 
Law of Nations as understood between th% con* 
tracting parties. lb, 

A treaty conferring on one neutral a right to 
trade witti blockaded porta denied to othei 
neutrals, would be inconsistent with the X^n 
of Nations, lb. 

Restrictions as ip blockades are only justified 
by necessity, and that necessity applies to all 
netitrals equally, 76. 

.JBelliffcrents cannot allow to one neutral i 
privilege to import* contraband to the enem) 
while be denies it to another neutral. lb. 

A general right to go to blockaded ports woul(! 
be repugnant to tne rights of other neutral 
nations. 76. 

2. It is only under special circumstances 
allowable to make inquiries of the blockadin*; 
force. The Court requires the clearest and 
mostsatisfactorv proof of special ignorance of the 
Wockade. The " Union " (Prize C), 161. 

S. Ship and freight condemned. Cargo re- 
stM'ed onpayment of captor a expenses; because, 
Ist, purchased prior to the war ; 2nd, theowncrsi 
of the cargo were ignorant of the blockade when 
the ship sailed, and there was no means for owner 
to countermand its shipment \ Srdf the neutral 
owner is not strictly hound by the acta of his 
fl^*N<,aa eatftajf merchant. 7^ ^Jmnn» if arte'* 
(Prize C.> 165. 

Goods in a blockaded port, belonging bond fidt^ 
to a neutral before tlie blockade, may be with- 
drawn. 76. 

4. Plea of permliiion given to enter not 
proved. Ship condemned. Cargo purchased 
in the blockaded port by a supercargo sent hy 
the owners also condemned. The " Nonun^ 
(Prize C), 169. 


BOTTOMHY BOND. 

See FicUtiouM TMns/W*. 

A lender on lx>ttorory, the agent of the ship, can* 
not include in the bond the expenses of reland 
ing a cu'go of his own shipped in an unsafe 
condition, nor money advanced to the mA.<itrr, 
without proof of inquiry as to its necessity, and 
as to its proper application. lYic ** iloya/ Siwtrl' 
(Court of Adm.), 258. 

In advancing money to ft master, the lender is ' 
bound to inquire whether tbe money is necessary 
fojr the ship ; aiid if the lender he also the agent, 
he is bound to protect the owner hy looking to i 
the proper application of the money. iL 


BREACH OF BLOCKADE. 


CUSTOMS OFFICER. 
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BREACH OP BLOCKADE. 

See Wrongful Stizure. 

Ship coademned. Tht •• Steen Bille" (Prire C), 
159, 

COAST-GUARD. 

See SaUagCj I. 

The eoast-gaard come within the terms of the 9 & 
lO Vict. c. 99., both as regards life and cargo; 
but when they merely interfere on shore, with- 
out any risk to themselves, they are eiitirled only 
t o a small reward. SUoer Bullion (Court of A dm. ), 
70. 

COLLISION. 

See Damnge ; Prctcliee, 3. 

K A Datch and Spanish vessel coming into col- 
lision, the Spanish cretp boarded tlie other, and 
behaved with^reat violence. 'I be Court being 
of opinion tliat the Dtitchman was to blame for 
the collision, pronounced for the Spsmiard, but 
gave no costs in consequence of the subsec^uent 
misconduct of the crew. The ^*Catalina**. 
(Court of Adm.), 23. 

2. A foreign vessel descrying a liglit st a dis- 
tance, but not knowing it to be the light of a 
steamer until she wa« nearly upon her, delayed 
exhibiting a light, and then, when a collision was 
inevitable, starlioarded her helm to ease the 
blow.— Held, not to blame. The « C/yrf« " 
(Court of Adm,), 27. 

3. Conslrufction of 14 & 15 Vict, c. 79. Two 
steamers came int6 collision jin Halfway Reach 
in the Thames. Both to blame ; one for not 
being on the side of the river directed by the 
statute, notwithstanding it appeared there was a 
usage for vessels to follow the course she took, 
the other for having one of hor lights oUt, and 
for not having stopped and reversed her engines 
when she saw the other vessel, notwithstanding 
she had a light to expect that no steamer would 
be in that part of the river, and that if there 
should be one she would port her helm, lite 
*• Splph^ (Court of Adm.), 75. 

The plea of usage, in opposition to the statute, 
can only be admitted so tar as it goes to show 
that the usage leads to the, Mo/ety of vessels. /6. 

If the usage leads to the safety of vessels, it 
may be a ground for disobeying tbe statute under 
certain circumstances. Jb, 

But tbe danger must be real and bondjide to 
justify a departure from the regulations of tbe 
statute. 76. 

4. Two steamers in collision in the Hum- 
ber; the A. charges that the B. improperly 
starboarded. B. . replies that A.'s lights were 
not those required by statute, and misled him 
to believe it to be a vessel at anchor, and that 
he was therefore right in starboarding. Both 
held to blame : A. for not having his lights 
burning brightly, B. for starboarding at all, 
whether misled by A.*s lights or not. The 
** Swanland " (Court of Adm.), 107. 


COLOURABLE TRANSFER. 

I. A slifp sailing under neutml colours and with 
neutral papers from a Rttssian te a British pert 


with a cargo within the time granted to BuMian 
9es$efi by the Order in Couneil. was seised by tbe 
Custom House officers, and claimed by the 
master as the bond/ide purchaser and a neutral. 
Nt/d, on further proof, that, 1st, the neutral 
character was not eslablislied ; find, the transfer 
to the master was merely colourable; Srdf the 
Court could not restore the ship as Russian, but 
protected by the Order in Council, when it wae 
claimed as neutroL The ** Johunn Chpiutoph** 
(Prise C), 2. 

Taking the oath of allegiance to a neutral 
sovereign and obtaining a burgherHserttficalc, 
will not of itself divest a person of bis enemy 
character, and make him neutral. /6. 

9, A vessel belonging to a Russian, said to have 
been transGerredby virtueof a power of attorney to 
a Daneat Messina, then resold by virtueof another 
power of attorney to ber master while at Copen- 
hagen in the course of her voyage, condemned as 
never having been bondjtffe transferred. 

The Court looks rather for tbe natural evidence 
of a transaction, such as correspondence, than 
for format documents. 

llie Court can restore to the claimant only in 
tlie character in which he claimsiaitd the onus of 
full and complete proof Ties upon such claimant. 
Tht '^Soglaeit'* (Prise C), 101. 

A merchant engaged in trade at Mussina is 
not entitled to a DiEUiish character, but is a sub- 
ject of the King of the Two Sicilies. /6. 

The vessel transferred to such a merchant 
would not be entitled to 0anisb colours. lb. 


CONDONATION. 

Suit for Divorce by reason of Cruelty. 

Cruelty fully condoned is not revived by sub- 
sequent dcsertiun. In order to revive condoned 
craelty the acta must l>c ^uedem gtnerie. Hart 
against Hart (Arches), 193« 

Desertion in some countries is a ground of 
divorce ; not so in England. lb. 

An act to retive condoned cruelty miust be 
^'eedem generit, and, therefore, desertion will no 
have that eflect. A. 


COSTS. 

Seo Coflitien, L 

COSTS AND DAMAGES* 
See fTr&ngifiU Seizure, l»S.i /tfatttn /s&iMd«,2. 

CRUELTY. 

See Condona^en, 

The question of condonation of onielty coiisidcred. 
/ZcA/,. that returuing to the buMliand's bed did 
nor, under tlie circumstances of the case, condone 
the proviouscrucUy. Turners, T«r««r (Arches), 
nofe^ 201. 

CUSTOMS OFFICER. 
S0e F/Wit<«f» Tiuntfert Wrong f til Seizftre,!. 
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DAMAGE. 


IONIAN ISLANDS. 


DAMAGE. 

In a roUisioii suit the plaintilT entered the action 
and touk bail for 250/. The plaintlfTsucceeded ; 
it subsequently appeared that the damage and 
vosts amounted to more than 250/. The dc« 
fendant, however, tendered 250/. The Court, 
at the petition of plaintifTs proctor* decreed the 
defendant personally liable for the remainder of 
the plaintifl^s costs, the defendant having unnecei- 
aarify compelled the plaintiff to proceed by the 
more eipensive mode of plea and proof, instead 
of act on petition. The ** Temitcouata *' (^Court of 
Adm.), 208. 


DESERTION. 
See Condonatiim, 

DOMICIL. 

1. Domicil of origin lost. English domic:] acquired, 
and held, affirming the judgment of the Prero- 
gative Court, to have been afterwards aliandoned 
notwithstanding the testator made annual visits 
to England, and left 35,000/. in the English 
funds. Andtrton v. LanewfiUe (Privy Council), 
41. 

Validity of wills as well as the succession to 
an intestate's effects, is regulated by the law of 
the place of domicil. Jb. 

Occasional or even annual visits to a place of 
former domicil are not sufficient per te to reuin 
that domicil. lb. 

Stronger facts are required to change a domicil 
of origin than an acquired domicil. Ih. 

The purchase of a bouse to reside in is a 
strong point in the question of domicil. lb. 

Intention alone is not sufficient to change a 
domicil. Jb, 

2. Taking the oath of allegiance to a neutral 
sovereign, and obtaining a burgher-certificate, will 
not effect a change of domicil so as to convert an 
enemy into a neutral. The **Johamn Christoph 
(Prize C), 2. 
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EVIDENCE. 
See Practice^ 2 

FICTITIOUS TRANSFER. 

A British ship fictitioutfy trantfirred to Russian 
merchants to prevent her seizure by the Rus- 
sian authorities, while lying icebound in a 
Russian port at the outbreak of the war, but 
seized as Russian property by the officers of 
the Customs on her arrival at Leith, restored to 
the British owners on payment of the seizor's 
ezpenses. The " Ocean Bride " (Prise C), 8. 

Quare, could a British subject support an 
equitable title to a ship of which an enemy had 
the legal title? //>. 

The Court of IViae deddes not upon the 
formality of a document, but upon ila bond fide 
character, lb, 

A iMitomry bond given to an eremy would 
he niill and void. lb. 


FOREIGN SHIP. 

1. Foreign ship having been sold by decree of 
the Court in a cause of salvage, the proceeds 
were insufficient to meet all the claims. The 
Court refused, under the circumstances, to en- 
force a monition a«;ainst the consignees of tbe 
cargo to bring in the balance of freight at the 
suit of the foreign master, though by the forciga 
law the master had a lien thereon. Importa- 
tion of foreign law is in the discretion of the 
Court. It should never be imported to work 
injustice . 

Though the lex loci eontmctus governs con- 
tracts and their construction, yet the lex fori, 
where they are enforced, governs the remedy. 
The ** Johannes Chrietoph^* (Court of Adm.), 
93. 

2. The Court has no power, at the suit of a 
British part-owner of a foreign ship, to arrest 
her until bail is given for her safe return to her 
own port abroad. The ** Graff Arthur Bern- 
etorff** (Court of Adm.), SO. 

FRAUDULENT CLAIlVf. 

Parties knowingly making a fraudulent claim 
condemned in tiie costs of the proceedings. The 
» Atlantie** (,Vi\%% C), 93. 

IONIAN ISLANDS. 

1, The etatun of the Ionian Islands, and their 
relation to Great Britain, are regulated exclu- 
sively by the Treaty oi Paris, of Nov. 5. 1815. 
That constitutes them a free and independeat 
state, under the exclusive protection of G. B. 
The protecting sovereign has the right of 
making peace or war for them. But the inten- 
tion to place them in a state of war must be 
clearly expressed, as they do not become so ex 
necessitate from G. B. being at war. G. B. has 
not declared war for them against Russia. 

Their trade, therefore, with Russia is not 
illegal, because they are neither British subjects 
nor allies in the war, nor enemies of Russia. 
The Ionian Ships (Prize C), 212. 

Quare, should not the question of tbe status 
of the Ionian Islands have been referred to tlie 
executive Government, rather than to a Court 
of Prize? lb. 

The publication by tbe Ionian Government 
of Great Britain's declaration of war against 
Russia does not amount to a declaration of 
war by that Government. lb. 

llie lonians being neither British subjects 
nor allies, nor ex necsssiPite at war with Russia 
their property is not lialile to condemnation for 
trading with Russia. lb. 

2. The status of tha Ionian states relatively to 
Great Britain being of so doubtful a character, 
and depending upon the nice construction of 
public documents, a commissioned captor, seiz- 
ing an Ionian vessel, on tbe ground of illegal 
trade with Russiii, though that trade is, in fact, 
legal, is not liable to cendemnation in costs and 
dumtitfcSj as having captured her without pro- 
bable cause. The ^ Leucade " (Prize C), 3S8. 

When the Privy Council has clearly laid 
down any prineiples or rules, the Prise Court 
is bound implicitly to adopt and follow thcnu 
lb. 


JURISDICTION OF COURT. 


PRACTICE. 
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The principles adopted by Lord Stowtil go- 
vern the Court until otherwise directed by the 
Court of Appeal. lb. 

The destructioD of an enemy's Tessel may be 
praiseworthy, but a neutral has a right to be 
brought in for ac|judication. 76. 

Captors are exonerated from bringing a neu- 
tral ia for adljudieation only by absolute ueces- 
sify. 76. 

It would be ui^ust to mulct a captor in costs 
and damages, without giving him tlie opportu- 
nity to prove that he had probable ground of 
seizure. 76. 

Capture without probable cause is at the 
risk of costs and damages. 76. 

Probable cause is incapable of definition. 76. 

Slight irregalariti<$s in ship*s papers would 
not be deemed probable cause. 76. 

Quan-e, must the probable eause have arisen 
from the fault or the defect of the captured 
vessel ? 76. 

If captors were condemned in costs and da^ 
mages on claimants* evidence alone, blockades 
would not be efficiently maintained. 76. 

The present differs from former wars in the 
adoption of the principle of **free ships make 
free goods." 76. 

JURISDICTION OP COURT. 
See Wrwuffml Seizure, 1. 

LEX LOCI CONTRACTUS. 
See Fvrmgn Skip, 

MARRIAGE. 

I. D., being domiciled in England, watmarriedin 
Scotland to T. L, B.^ who woihtrdeeeasodtister^s 
husband, and also domiciled in England. 

After the marriage £. D. made her will in her 
maiden mune, but reciting the fact of marriage. 
The Court granted probate of the paper as the 
win of E. 2>., tpinater. H the Goods t^ EUtn 
Dix9on ( Prerog. ), 205. 

NATIONAL CHARACTER. 

National character of master by occupation may 
be more easily changed than that by birth ; but 
the change must be 6oad fide, and canuot be 
effected by a mere money payment. The 
•» Enut Merck * ( Prise C.). 87. 

2. Taking the oath of allegiance to a neutral 
sovereign, and obtaining a bargher-certiiicate, will 
not of itself divest a person of his enemy charac- 
ter and make him neutraL 2%e **Johann Chrit' 
toph " (Prise C), 2. 

NEUTRAL CARGO. 

otion that the expenses of the owners of a neutral 
c^go shipped on lK>ard an enemy ship which was 
condemned siiould be defrayed out of the pro- 
ceeds of the sale of the ship, rejected, with costs. 
2Vitf '' Primus'' (Prise C), 1. 

NEUTRAL COLOURS. 
See ColourabU TrauBfer, 


KEUTRAL MERCHANTS. 
See Onue prvhandi, 

NEUTRALS. 
See Blockade, 1. 

ONUS PROBANDI. 

Sale of enemy's ship shortly before the war. 

The omuM of giving complete and satisfactory 
proof thereof lies on the claimant ; without it the 
Court cannot restore. 

The Court is not called upon to prooounco 
affirmatively that the transfer was fictitious or 
fraudulent. The •^ ErnU Merck " (Prise C.),87. 

Tliough the Court, in condemning an 
enemy ship, cannot recognise a lien as againKt 
the raptor, yet the Court cannot restore to 
claimants when it appears that others who have 
not claimed have a Uen or interest in the ship, 
76. 

A neutral merchant, engaging for the take 
of extraordinary profit in such suspicious trans- 
actions as the purchase of an enemy's vtrssel 
shortly before the war,is6o«nd to give the dearest 
proof oi the bona fides of the transfer. 

The btst poenble proof must be adduced. lb. 
Proof of actual payment is absolutely necessary. 
76. 

The Com-t cannot allow the rights of belli- 
gerents to be defeated by neutral states issuing 
false papers. lb, 

OATH OF ALLEGIANCE. 
See Colourable Transfer, 

ORDER IN COUNCIL. 
See Cdourabk Transfer, 

PAPERS (COMPLETE AND INCOM- 

. PLETE). 

See Witt, 

PLEADINGS. 
See Practice^ 2. 

PRACTICE. 

1. Where there are two co-defendants to a suit, 
one of whom has similar interests to the plaintiiTs, 
he is nevertheless entitled to eross* examine the 
plaintifr*s witnesses. Bremer against Freeman 
and Bremer (Prerog.), 65. 

2. When one party prays that the evidence in 
a suit may be taken mvd voce, the Court will 
allow it, unless good cause be shown to the con. 
trary. In cases where the evidence is taken 
irj>4 i^iT^ the ipleadJXigs oiwst be completed belere 
any witnesses are examined. Fjrier against Fyler 
(Consis.), 69* Also the Swanfand (Court of 
Adm.)y 107. 
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PRIZE OF WAR. 


SHIPS OF WAR AND TENDERS. 


PRIZE or WAR. 
Sim Ship9 of War and TMdert, 

PROBABLE GROUND OF JSEIZURE. 
Set limitm Island$, 3. 

PROBATE. 
See /4Ue8taito», S. ; Ratunciaiinn of Execution ; 

ma. 

1. A duly execiUcd will, lutTiDg l>een sent hy the 
te«itfitor himself in a boi, which never reached 
it» destination, and has not tince been heard of, 
limiti-d probate of a draft was granted to the 
executors. In the Goods 9f Udward Htrrinyham 
ButU ( Prerog.)* 58. 

*i. A will dated in 1795 (the testator dying in 
1807), now brought to the Court for the first 
time, had a piece torn from the top of each sheet. 
The clause of attestation mentioned staling^ 
but no seal appeared. The Court suspecting 
tlie seal to have been torn off, declined granting 
probate on motion. /« ihs Goods of Mary Rtsd 
(Prerog.),8(». 

PURCHASE BT MASTER OF SHIP. 
See Suspieisms Sak, 

RENUNCIATION OF EXECUTOR. 

An, executor, before the operation of the Wills 
Act, having renounced probate in order to be- 
come is competent witness of the deceased's 
handwriting, allowed to retract his renunciation, 
and to take prolute. In tM Goods of WUiiam 
Mason (Prerog.), 193. 

RESTITUTION. 
See fKronjfnl Seiturs, S. 

SALE OF ENEMY'S SHIP. 
See Onus probandi, 

SALVAGE. 

L Under 9 & 10 Vict. c. 99. the Court is em- 
l>owered to award remuneration for salvage of 
life. Coast-guardsmen are entitled to salvage 
leward ; for although it is a part of their dlity to 
save life and property, it is a duty for whitJb they 
should be paid. 

An ignorant salvor receiving a sum utterly 
inadequate to the sen-ices performed, and ^g^ing 
a receipt tnfnH of all demands, is entitled to ns. 
lief in the Court of Adniiralty,and is not barred 
of his suit, for fisir and proper remuneration for 
such services. Sitvtr HulUon (Court of Adm.), 
70. 

Though it is the duty of the coast-guard to 
assist vessels in distress, it does not follow that it 
is a doty not to be paid for. It* 

Before the statute 9 & 10 Vict. c. 99. the Court 
bad no power to give any rerouiicration for the 
salvage of life, {h. 


9. The owners originally offered 5341, b 
subsequent to the completion of the salvage s( 
vice, liaving suffered loss by a long detention 
the ship, which they attributed to the salvoi 
they deducted 260/. for such loss, and tendered 
Court 275/. 

. Held : 1st, thai whether the detention wss ) 
tributable to tbe salvors or not, the owners cuii 
not compenHate theicselves for the loss out of t 
sum tendered for the salvage service. 

2nd, The detentioh arose from the ownc 
ignorance of the Salvage Act, and of the cou 
of proceeding thereunder. T%e *^ Hopewe 
(Court of Adm.), 249. 

The Receiver of Driata is bound to give 
the custody of a ship either on the salvors bei 
compensated, or upon. reasonable security bei 
offend to him. 76. 

S. Important salvage of a vessel and cat 
derelict^ oa (ite eoast of Africa. 

Claim to salvage forfeited by the miscondi 
of the salvor in retaining posseitsion of and i 
properly dealing with the property salved. ^ 
"/^<fy Worsleg** (Court of Adm.), 253. 

•Salvors have no right to retain possession 
property salved when there is any one pn.'Sf 
eompeteot to receive it. Ibt^ 

It is a rule that salvt>rs loay forfeit their ji 
claim by misconduct. lb, 

4. The Cuurt will not entertain the claim 
parties who have been previously convicted un< 
9 & 10 Viet. e. 99. by tbe magistrates for tbi 
conduct in the same transaction for H-bidi ^ 
claim salvage reward. TAe ** Wear Pack 
( Court of Adm.), 256. 

SALVORS (MISCONDUCT OF). 
See Salsase^ 3. 

SEAMEN'S WAGES. 

In a suit sgainst the ship the owners plea^ 
that the men bad commenced an action agaii 
the master for the same wages in Canada, whj 
was still pending. Held, that although tlic » 
here was in rem, and that in Canada was a p 
sonal action against the owner, yet tlie cause 
action being the sAme,.and' the owner ultimatj 
responsible in both suits, the plea would bar i 
action. The **Lanarkshir€'\CouriofAdtn,), tl 

SHIPPING. 


See Blockade 

bottomry Bond, 
Collision. 

Coluurable Thsnefsr. 
Damage, 
Foreign Ship, 
Itditiout Transfer, 
Framdulent Claim, 
hmiun Islands, 


See Neutral Cargo^ 
Onus Prolnindi, 
Practice, 3. 
Saioage. 

Seamen s Wages. 
Ships of War « 

7«iic/ers. 
Su^ciou* Sale, 
Wrongful Seiznrt 


SHIPS OF WAR AND TENl>ERS. 

A ship of war is entitled to share in all captol 
made by a tender attached to her, however dj 
tant she may have been at the time of captui 
The '• Oirl" (^Priie C), 261. 


SUSPICIOUS SALR 


WRONGFUL SEIZURE. 
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To constitute a tender there nni/st bave been 
some express desigoation by ibe Admiralty, or 

I &ucb a constant employment ot* the vessel in that 
character as would be equivalent to an ciprets 

, designation: 76. 

The ancient rule of the navy, that ships of war 
slMre the captures of their tenders* is npt altered 

I by any proclamation. lb, 

» llie tender not being commissioned^ the prise 

; cronid be condemned as a droi(, unless tbe cap- 

' ture were considered as made by the vessel to 

I which the tender is attached. 76. 

f SUSPICIOUS SALE. 

i 

k purchase shortly before the. war, by the msster 
I of the ship, which continues in the same trade, 

is of the most suspicious character, and would 
I require stringent proof of the actual payment 

of the money. When it appears that the 
)i money has not been paid, and that there was no 

bill of sale on board, further proof cannot be 
\ allowed. Tk€ <• Chri$tht€ ** ( Prise C), 94. 

' TESTATOR (DECLARATIONS BY). 

Evidence of declarations by a testator before the 
> eiecution of a will is admissible to rebut the 

preiilumptioii of Law that alterations therein were 
» made after the execution. In tk§ Goodtof Agnu 

Maria Foity (Prerog.), S06. 

TESTIMONIUM CLAUSE. 
See AtUstathn, 3. 

TREATY OF PARIS OF 18L5, 
See Ionian /shneln, 1. 

USAGE. 
See Caliisiottf 9. 

WILL. 

See Aitestttthn^%. ; Marriage; ProftaU^ I, 2. 

i purser in the navy bring at Kea, made two testa- 
mentary papers in his own handwriting, and i 


signed by hiinself, bnt not attested. Tbe first 
was complete f the second, though signed at the 
foot; was incomplete. Probate grantinl of the 
complete paper only, /a the Gooth of Williaja 
Hay Wiitman (Prerog.), 63. 

WRONGFUL SEIZURE. 

I. A customs^ officer having wrongfully seized a 
neutral vessel on her arrival at Leith, on tbe 
ground of an alleged breach ot the blockade of 
Archangel, condemned in damages and cossts. 
TAe ^ Elize,'' ctkerwite " Etise. Wilhdmint " 
(Prize C), 31. 

The general rule is **lhat a party unjustly de- 
prived of his property o,ught to be put as nearly 
as possible in tbe same .f»^e as be was before the 
deprivation took place." lb. 

It ia very doubtful whether a non-commissioned 
captor is entitled to avail himself of a circum- 
stance which comes out in evidence to justify a 
seizure made originally on e different ground. 

The owners of the cargo being British merehants, 
and therefore presumed to know the proper 
course of proceeding, held entitled to damages 
only from the rime of giving in their claim. 76. 
'J*bere is a distinction between oommissioned and 
non-commissioned captors, and Courts are astute 
in discovering reasons to release commissioned 
captors from liability. Ib^ 

The sole jurisdiction in all matters concerning 
prise is vested in the High Court of Admiralty. 
ib. 

9. A neutral vessel, captured by one of her Ma- 
jesty's ships of war, and sent In for adjudication as 
for breach of the blockade of Cronstadt, when no 
bloi-kade eiisted, — Held (revenitif^ the decision 
of tl)e Court below) entitled to restitution, with 
coKts and damages. The ** Ostatt* (Privy 
Council), 170. 

In the Prize Court the case is tried in the first 
instance on evidence coming from tbe captured ; 
and other proof is rarely allowed to the captors. 
Ib. 

This demands caution in condemning captors 
in costs and damages. Ib. 

Whatever is held in the English Prize Courts 
tb ezcuse a British officer, will be held by foreign 
Courts to excuse the captors of their own nation. 
7b. 
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No. I. 

DECLARATION OF HER MAJESTY WITH REFERENCE TO 

NEUTRALS AND LETTERS OF MARQUE. 

March 28. 
Her Majesty the Queen of the United Kingdom of Great Britain and 1854. 

Ireland, having been compelled to take up arms in support of an ally, is Her Majesty's 
desirous of rendering the war as little onerous as possible to the powers declaration 
with whom she remains at peace. T^'*" reference 

To preserve the commerce of neutrals from all unnecessary obstruction, \J^^ ^e *^ 
her Majesty is willing, for the present, to waive a part of the belligerent marque, 
rights appertaining to her by the Law of Nations. 

It is impossible for her Majesty to forego the exercise of her right of 
seizing articles contraband of war, and of preventing neutrals from bearing 
the enemy's dispatches, and she must maintain the right of a belligerent to 
prevent neutrals from breaking any effective blockade which may be esta- 
blished with an adequate force against the enemy's forts, harbours, or coasts. 

But her Majesty will waive the right of seizing enemy's property laden 
on board a neutral vessel, unless it be contraband of war. 

It is not her Majesty's intention to claim the confiscation of neutral pro- 
perty, not being contraband of war, found on board enemy's ships ; and 
her Majesty farther declares^ that being anxious to lessen as much as pos- 
sible the evils of war« and to restrict its operations to the regularly organised 
forces of the country, it is not her present intention to issue letters of marque 
for the commissioning of privateers. 

Westminster^ March 28. 1854. 


No. IL 

AT THE COURT AT BUCKINGHAM PALACE, 
The 29th Day of March, 1854. 

PRESENT, 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Her Majesty having determined to afford active assistance to her ally, his March 29. 
Highness the Sultan of the Ottoman Empire, for the protection of his do- Order in 
minions against the encroachments and unprovoked aggression of his Council grant- 
imperial Majesty the Emperor of All the Russias, her Majesty therefore is '"6 general 
pleased, by and with the advice of her Privy Council, to order, and it is '^P^^s'^^s 
hereby ordered, that general reprisals be granted against the ships, vessels, 
and goods of the Emperor of All the Russias, and of his subjects or others 
inhabiting within any of his countries, territories, or dominions, so that her 
Majesty's fleets and ships shall and may lawfully seize all ships, vessels, 
and goods belonging to the Emperor of AH the Russias, or his subjects, or 
others inhabiting within any of his countries, tenitories, or dominions, and 
bring the same to judgment in such Courts of Admiralty within her 
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18^4. 


Order in 
Council. 


Majesty's dominioDB^ possessions, or colonies as shall be duly commis- 
sionated to take cognizance thereof. And to that end her Majesty's Advocate- 
General, with the advocate of her Majesty in her office of Admiralty, are 
forthwith to prepare the draft of a commission, and present the same to her 
Majesty at this Board, authorizing the Commissioners for executing the 
Office of Lord High Admiral to will and require the High Court of Ad- 
miralty of England, and the Lieutenant and Judge of the said Court, his 
surrogate or surrogates, as also the several Courts of Admiralty within 
her Majesty's dominions which shall be duly commissionated, to take 
cognizance of, and judicially proceed upon, all and all manner of captures^ 
seizures, prizes^ and reprisals of all ships, vessels^ and goods that are or shall 
be taken, and to hear and determine the same ; and, according to the course 
of Admiralty and the Law of Nations, to adjudge and condemn all such 
ships^ vessels, and goods^ as shall belong to the Emperor of All the Russias, 
or his subjects, or to any others inhabiting within any of his countries, ter- 
ritories, or dominions ; and they are likewise to prepare and lay before her 
Mijetty, at this board, a draft of such instructions as may be proper to be 
sent to the said several Courts of Admiralty in her Migesty's dominions^ 
possessions^ and colonies, for their guidance herein. 

From the Court at Buckingham Palace, this 29th day of March^ 
1854. 

Cranworth, C. Drumlanrio* 

Granville, P. Mulgrave. 

Argyll, C. P. S. J. Russell. 

Newcastle. Ernrst Bruce. 

Breadalbanb. Sionbt Herbert. 

Lansdownb. J« R. G. Graham. 

Abbroorn. Stkphei^ Lushinoton. 

Aderdebn. W. E. Gladstone. 

Clarendon. William Molesworth. 


March 29. 

Order in 
Council for 
preventing 
vessels clear- 
ing out for 
Russia, and 
ordering a 
general em- 
bargo or stop 
of Russian 
vessels. 


No. HI. 

AT THE COURT AT BUCKINGHAM PALACE, 
The 29th Day of March, 1854. 

present, 
THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. 

It is this day ordered by her Majesty, by and with the advice of her Privy 
Council, that no ships or vessels belonging to any of her Majesty's subjects 
be permitted to enter and clear out for any of the ports of Russia, until 
further order ; and her Majesty is further pleased to order, that a general 
embargo or stop be made of all Russian ships and vessels whatsoever, now 
within or which shall hereafter come into any of the ports, harbours, or 
roads within any of her Majesty *s dominions^ together with all persons and 
efiects on board the said ships or vessels : provided always, that nothing 
herein contained shall extend to any ships or vessels specified or comprised 
in a certain Order of her Majesty in Council, dated this 29th day ot March, 
for exempting from capture or detention Russian vessels under special cir- 
cumstances ; and her Majesty is pleased further to order, and it is hereby 
ordered, that the utmost care be taken for the preservation of all and every 
part of the cargoes on board any of the said ships or vessels^ so that no 
damage or embezzlement whatever be sustained. 

And the Right Honourable the Lords Commissioners of her Majesty's 
Treasury, the Lords Commissioners of the Admiralty, and the Lord Warden 
of the Cinque Ports are to give the necessary directions herein as to them 
may respectively appertain. 

C. C. Grevillb. 
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No. IV- 


AT THE COURT AT BUCKINGHAM PALACE, 
The 29th Day of March, 1854. 

PRESENT, . ^°^^' ^ 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. March 29. 

Her Majesty, being compelled to declare war against his Imperial Majesty Order in 
the Emperor of All the Rusaias, and being desirous to lessen as much as Coancil for 
possible the evils thereof, is pleased, by and with the advice of her Privy l^^^^p^ure 
Council, to order^ and it is hereby ordered, that Russian merchant vessels, ^^ detention 
in any ports or places within her Majesty's dominions, shall be allowed Russian ves- 
until the 10th day of May next, six weeks from the date hereof, for loading sels under 
their cargoes and departing from such ports or places ; and that such Rus- special circum- 
sian merchant vessels^ if met at sea by any of her Majesty's ships, shall be *^*^^®*- 
permitted to continue their voyage, if on examination of their papers it shall 
appear that their cargoes were taken on board before the expiration of the 
above term: provided, that nothing herein contained shall extend or be 
taken to extend to Russian vessels having on board any officer in the 
military or naval service of the enemy, or any article prohibited or con- 
traband of war, or any despatch of or to the Russian Government. 

And it is hereby further ordered by her Majesty, by and with the advice 
of her Privy Council as aforesaid, that any Russian merchant vessel which, 
prior to the date of this Order, shall hare sailed from any foreign port 
bound for any port or place in her Majesty's dominions, shaU be permitted 
to enter such port or pface and to discharge her cargo, and afterwards forth- 
with to depart without molestation, and that any such vessel, if met at sea 
by any of her Majesty's ships, shall be permitted to continue her voyage to 
any port not blockaded. 

And the Right Honourable the Lords Commissioners of her Majesty's 
Treasury, the Lords 'Commissioners of the Admiralty, and the Lord Warden 
of the Cinque Ports, are to give the necessary directions herein as to them 
may respectively appertain. 

C. C. Greville. 


No. V. 

BY THE QUEEN. 
A PROCLAMATION. 
VICTORIA R. „^^ ,, 

'Whereas, by our Order in Council bearing date the 29th day of March proclamation 
1854, we have ordered that general reprisals be granted against the ships, regulating the 
goods, and subjects of the Emperor of All the Russias, his subjects or others distribution of 
inhabiting within any of his countries, territories, or dominions, (save and captures made 
except any vessels to which our license has been or may be granted, or flgg*-' ^L 
which have been directed to be released from the embargo, and have not acting with 
since arrived at any foreign port), so that our fleets and ships shall and may any allied 
lawfully seize all ships, vessels, and goods belonging to the Emperor of All fleet, &c. 
the Russias, or his subjects, or others inhabiting within any of his countries, 
territories, or dominions, and bring the same to judgment in any of the 
Courts of Admiralty within our dominions duly authorized and required to 
take cognizance thereof, we do hereby order and direct that the net produce 
of all such prizes taken by any of our ships or vessels of war (save and 
except when they shall be acting on any conjunct expedition with our army, 
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1 ***'*- , in which case we reserve to ourselves the division and distribution of all 
PmocLAWA- P"^ ***d booty taken, and also save and except as herein-after mentioned), 
^Qj^ shall be for the entire benefit and encouragement of our flag officers, cap- 

tains, commanders, and other commissioned officers in our pay, and of all 
8ubordinate> warrant, petty, and non-commissioned officers, and of the sea- 
men, marines, and soldiers on board our said ships and vessels at the time 
of the capture, after the same shall have been to us finally luljudged lawful 
prize. 

Whenever any prize i^all be taken by any of our fleets, squadrons, ships, 
or vessels of war whilst acting in conjunction with any fleets, squadrons, 
ships, or vessels of war belonging to any other power or powers in alliance 
with us, our High Court of Admiralty, or the Vice-Admiralty Court within 
our dominions adjudicating thereon, shall apportion to such ally or allies a 
share or shares of the proceeds of such prize or prizes proportionate to the 
number of officers and men, &c., present and employed on the part of such 
ally or allies as compared with the number of officers and men, &c., pre- 
sent and employed on our behalf in such capture or captures, without refer- 
ence to their respective ranks, and the share or shares so set apart for 
such ally or allies shall be transmitted to such persons as may be duly au- 
thorized on behalf of such ally or allies to receive the same. 

Ships or vessels, being in sight of the prize, as also of the captor, under 
circumstances to cause intimidation to the enemy and encouragement to the 
captor, shall be alone entitled to share as joint captors. 

After having deducted the portion set apart as aforesaid for our allies, a 
distribution, so far as regards her Migesty's forces, shall be as foUows : — 
The flag officer or officers shall have one twentieth part of the whole net 
proceeds arising from prizes captured from the enemy by any of the ships 
or vessels under his or their command, and of the rewards conferred for the 
same, according to the following conditions and modifications, save and 
except as herein-after provided and directed ; that is to say, 

When there is but one flag officer he shall have the entire one twentieth 
part ; when two flag officers shall be sharing together, the chief shall 
have two thirds, and the other flag officer shall have the remaining 
one third of the one twentieth part ; and when there shall be more 
than two flag officers, the chief shall have one half of the said one 
twentieth part, and the remaining half shall be equally divided among 
the junior flag officers ; commodores of the first class and captains of 
the fleet to share as flag officers : provided always, that no flag officer, 
unless actually on board any of our ships or vessels of war, and at the 
actual takinp^, sinking, burning, or otherwise destroying any ship or 
ships of war, privateer or privateers, belonging to the enemy, shall 
share in the distribution of any head money or bounty money granted 
as a reward for taking, sinking, burning, or otherwise destroying any 
such ship or vessel of the enemy. 
That no flag officer commanding in any port in the United Kingdom 
shall share in the proceeds of any prize captured from the enemy by 
any ship or vessel which shall sail from or leave such port by order of 
the Lord High Admiral, or of our Commissioners for executing the 
Office of Lord High Admiral. 
That when ships or vessels under the command of several flag officers 
belonging to separate stations shall be joint captors, each flag officer 
shall receive a proportion of the one twentieth part, according to the 
number of officers and men present under the command of each such 
flag officer; and when any ship or vessel under orders from the Lord 
High Admiral, or from our Commissioners for executing the Office of 
Lord High Admiral, are joint captors with other ships or vessels un- 
der a flag or flags, the like regulations as to the apportionment of the 
flag share to the flag officer or officers are to be observed. 


Proclama- 
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With reference to flag officers^ it is to be noted (a), 1854. 

That when an inferior flag officer is sent to reinforce a superior officer on 
an J station^ the superior flag officer shall not share in any prize taken 
by the inferior flag officer before he has arriyed within the limits of 
that station^ unless the inferior officer shall have received some order 
directly from, and shall be acting in execution of some order issued by^ 
such superior flag officer. 
No chief flag officer quitting any station, except upon some definite 
urgent service^ and with the intention of returning to the station as 
soon as such service is performed, shall share in any prize taken 
by our ships or vessels left behind after he has passed the limits of 
the station, or after he has surrendered the command to another flag 
officer appointed by the Admiralty to command in chief upon such 
station. 
An inferior flag officer quitting any station (except when detached by 
orders from his commander-in-chief upon a special service, accom- 
panied with orders to return to such station as soon as the service 
has been performed) shall have no share in prizes taken by the 
ships and vessels remaining on the station after he has passed the 
limits thereof. 
In like manner flag officers remaining on such station shall not share in 
the prizes taken by such inferior officer, or by ships or vessels under 
his immediate command, after he has quitted the limits of the station, 
except he has been detached as aforesaid. 
A commander-in-chief or other flag officer belonging to any station 
shall not share in any prize or prizes taken out of the limits of that 
station by any ship or vessel under the command of a flag officer of 
any other station, or under orders from our Commissioners of the Ad- 
miralty, unless such commander-in-chief or flag officer is expressly 
authorized by our said Commissioners to take the command of that 
station in which the prize or prizes is or are taken, and shall actually 
have taken upon him such command. 
£very commodore having a captain under him shall be esteemed a flag 
officer with respect to the twentieth part of prizes taken, whether he 
be commanding in chief or serving under command. 
The first captain to the admiral and commander-in-chief of our fleet, 
and also the first captain to any flag officer appointed to command a 
fleet of ten ships of the line or upwards, shaU be deemed to be a flag 
officer for the purpose of sharing in prize, and shall be entitled to 
share therein as the junior flag officer of such fleet. 
Any officer on board any of our ships of war at the time of capturing 
any prize or prizes who shall have more commissions than one, shall 
be entitled only to share in such prize or prizes according to the share 
allotted to him by the above-mentioned distribution in respect to his 
superior commission or office. 
And with reference to other officers it is to be noted, that a ci^tain, 
commander, or other commanding officer of a ship or vessel, shall be 
deemed to be under the command of a flag when he shall have received 
some order from, or be acting in the execution of some order issued by, a 
flag officer, whether he be or be not within the limits of the station of 
such flag officer ; and in the event of his being directed to join a flag offi- 
cer on any station, he shall be deemed to be under the command of such 
flag officer from the time when he arrives within the limits of the station, 
which circumstance is always to be carefully noted in Uie log book ; and it 

(a) Decisions respecting the Flag share will be fotmd in 3 C. Rob. 60., 4 C. Rob, 
369.422., 5 C. Rob. 209., 2 Dods. 413., 1 Acton, 69. 239., 1 Hagg. 129. Also in 
4 East, 238., 6 East, 220., 8 East, .'^02., 13 East, 574., 1 Taunt I., 2 Taant. ' 
2 M. & S« 105., 4 M. & S. 1 05, H. Black. 262. 4. n.< 4 Doug. 202. 
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^ ^8^^» Bball be considered that he continues under the flag officer of such station 

p until he shall have received some order directly from, or be acting in the 

execution of some order issued by^ some other flag officer, duly authorized, 
or by the Lord High Admiral, or our Commissioners for executing the 
Office of Lord High Admiral. 

And we hereby direct, that the captain, commander, lieutenant com- 
manding, master commanding, or any other officer duly commanding any 
ship, sloop, or vessel of war singly taking any prise from the enemy, that 
is to say, the officer actually in command at the time, shall have one eighth 
of the remainder^ or if there is no flag one eighth of the entire net pro- 
ceeds, except that if the single capturing ship be a rated ship having a 
commander under the captain, the commander shall take a portion of the 
one eighth part as if he were commander of a sloop, according to the pro- 
portion herein-after set forth ; and if more than one commanding officer of 
the same rank of command shall be entitled to share as joint captors, the 
one eighth shall be equally divided between them ; but when captains, 
commanders, lieutenants commanding, and roasters commanding, respec- 
tively, our ships and vessels of war, and commanders under captains in 
rated ships, shall share together, in whatever variety of combination, the 
one eighth shall be so divided into parts for a graduated apportionment as 
to provide for each captain receiving six parts ; each commander of a sloop, 
or commander under a captain in a rated ship, three parts ; and each 
lieutenant commanding, or master commanding, or other officer actually 
commanding a small vessel of war, two parts ; which we hereby direct shall 
be the proportion in which they shall respectively share ; commodores of 
the second class, and field officers of marines or of land forces serving 
as marines, doing duty as field officers, above the rank of migor^ to share 
as captains, and field officers of marines or of land forces serving as 
marines, and doing duty in the rank of major, to share as commanders of 
sloops. 

And we further direct, that after provision shall thus have been made 
for the flag share (if any), and for the ])ortion of the commanding officer 
or officers and others as above specified, the remainder of the net proceeds 
shall be distributed in ten classes, so that each officer, man, and boy com- 
posing the rest of the coniplements of our ships, sloops, and vessels of war, 
and actually on board at the time of any such capture, and every person 
present and assisting, shall receive shares or a share according to his class, 
as set forth in the following scale : — 

First class : Master of the fleet, inspector of steam machinery afloat 
when embarked with a fleet, medical inspector or deputy medical 
inspector when embarked with a fleet, forty-five shares each. 
Second class : Senior lieutenant of a rated ship, not bearing a commander 
under the captain, secretary to the admiral of the fleet or admiral 
commanding in chief, thirty-five shares each. 
Third class : Sea lieutenant, master, captain of marines, of marine 
artillery, or of land forces doing duty as marines, whether having 
higher brevet rank or not, secretary to an admiral or to a commodore 
of the first class not commanding in chief, chief engineer, twenty- 
eight shares each. 
Fourth class : Lieutenant or quarter master of marines, lieutenant of 
marine artillery, lieutenant, quarter master, or ensign of land forces 
doing duty as marines, secretary to a commodore of the second class, 
chaplain, surgeon, paymaster, naval instructor, mate, assistant sur- 
geon, second master, clerk in charge, passed clerk, assistant engineer, 
gunner, boatswain, carpenter, eighteen shares each. 
Fifth class: Midshipman, master's assistant, pilot, clerk (not passed), 
master-at-arms, chief gunner's mate, chief boatswain's mate, chief 
carpenters mate, chief captain of the forecastle, admiral's coxswain, 
chief quarter master, seamen's schoolmaster, ship's steward, ship's 
cook, ten shares each. 
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Sixth class : Naval cadet, clerk's asiistaDt, captain's coxswain^ ship's ^^54. 

corporal, quarter master^ gunner's mate, boatswain's mate, captain of 
the forecastle, captain of the afterguard, captain of the hold, captain 
of the main top, captain of the fore top, coxswain of the launch, sail- 
maker^ ropemaker^ caulker, leading stoker^ blacksmith, serjeant of 
marines, of marine artillery, or of land forces doing duty as marines, 
nine shares each. 
Seventh class : Captain of the roast, captain of the misen top, yeoman of 
the signals, coxswain of the barge, coxswain of the pinnace, coxswain 
of the cutter, second captain of the forecastle, second captain of the 
main top, second captain of the fore top, second captain of the after- 
guard, sailmaker's mate, caulker's mate, musician, cooper, armourer, 
corporal of marines or of land forces doing duty as marines, bom- 
bardier of marine artillery, head krooman, six shares each. 
Eighth class : Leading seamen, shipwright, second captain of the hold, 
able seamen, carpenter's crew, sailmaker's crew, cooper's crew, ar- 
mourer's crew^ yeoman of the store rooms^ steward's assistant, ordi- 
nary seamen, blacksmith's mate^ private and fifer of marines or of 
land forces doing duty as marines, gunner of marine artillery, painter, 
stoker, coal trinmier, second head krooman, sick berth attendant, 
bandsman, tailor, butcher, three shares each. 
Ninth class: Cook's mate, ship's steward's boy, admiral's domestic, 
superintendent's domestic, admiral's steward and cook^ captain's 
steward and cook, ward room and gun room steward and cook, sub« 
ordinate officers' steward and cook, commander's servant, secretary's 
servant, second class ordinary seamen, assistant stoker, barber, boy of 
the first class, first and second class krooman, supernumeraries, 
except as herein-after provided, persons borne merely as passengers 
and not declining to render assistance on occasion of capture, two 
shares each. 
Tenth class : Boy below first class, one share. 

All supernumeraries holding ranks in the service above the ranks or 
ratings specified i^ the fifth class of this our Proclamation who have been 
ordered to do duty in any of our ships or vessels by the Lord High Ad« 
miral, or by our Commissioners for executing the Office of Lord High 
Admiral^ by the senior officer of the fieet or squadron, or if none senior 
then by the captain or commanding officer of the capturing ship or vessel, 
if not by special authority employed in higher capacities, shall share accord- 
ing to the rank which they respectively hold in the service ; but in all cases, 
to qualify them for so sharing, and not merely as supernumeraries in the 
ninth class, due notation of their being thus respectively ordered to do duty 
must have been made on the muster books. 

And with respdct to supernumeraries of ratings in the service below the 
denominations of those specified in the fourth class of this our Proclama. 
tion, and who at full victuals are engaged in the ordinary duties of the ship^ 
it is our will and pleasure that they shall always share according to the 
ratings which they bear in the service. 

And in order that our royal intentions herein may be duly carried into 
effect, we further direct, that when any capture is made from the enemy, 
the captains or commanding officers of our ships or vessels of war making 
the same shall transmit or cause to be transmitted, as soon as may be, to the 
secretary to the Admiralty, a true and perfect list of all the officers, seamen, 
and marines, soldiers, and others, who were actually on board on the occa- 
sion, accompanied by a separate list containing the names of those belonging 
to the crew who were absent on duty or otherwise at the time, specifying 
the cause of such absence, each list to contain the quality of the service of 
each person, together with the respective descriptions of men taken from 
the description book of the ship or vessel, and their several ratings, to be 
subscribed by the captain or oommanding officer, and three or four more of 
the chief officers on board* 
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And when the list of those actually on board, and the separate list of per 
sons absent though belonging to the ship or vessel^ shall have been verified 
on examination with the muster books lodged as official records^ the Ac- 
countanuGeneral of our Navy shall, upon request, grant to the agent or 
agents nominated or appointed by the captors, a certificate that such lists 
are correct or have been corrected as occasion may require, in order that 
distribution of the prize or other proceeds may be duly made. 

And in the event of difficulty arising with respect to any of the regula- 
tions hereby ordered, or if any case should occur not herein provided for, or 
not sufficiently provided for, we are pleased herebv to authorize the Lord 
High Admirsl, or our Commissioners for executing the Office of Lord High 
Admiral for the time being, to issue such directions thereupon as may ap- 
pear just and expedient ; which directions shall have the same force and 
effect as if specially provided for in this our royal Proclamation. 

Given at our Court at Buckingham Palace, this 29th day of March in 
the year of our Lord 1854, and in the seventeenth year of our reign. 

God savh the Queen. 


April 7» 

Order in 
Council ex- 
tending to 
India and the 
Colonies the 
indulgence 
granted to 
Russian ves- 
sels by Her 
Majesty's 
Order in 
Council of 
29th March 
1864. 


No. VL 

AT THE COUBT AT BUCKINGHAM PALACE, 
The 7th day of April, 1854. 

PBXSENT, 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Her Migesty being compelled to declare war against his Imperial Majesty 
the Emperor of All the Russias, and being desirous to lessen as much as 
possible the evils thereof, is pleased, by and with the advice of her Privy 
Council, to order, and it is hereby ordered^ that Russian merchant vesseLi 
which, at the time of the publication of this Order, shall be in any ports or 
places in her Majesty's Indian territories under the government of the 
East India Company, or within any of her Majesty's foreign or colonial 
possessions, shall be allowed thirty days from the time of the publication 
of this Order in such Indian territories, or foreign or colonial possession, 
for loading their cargoes and departing from such ports or places ; and 
that such Russian merchant vessels, if met at sea by any of her Majesty's 
ships, shall be permitted to continue their voyage if, on examination of 
their papers, it shall appear that their cargoes were taken on board before 
the expiration of the above term ; provided that nothing herein contained 
shall extend, or be taken to extend, to Russian vessels having on board any 
officer in the military or naval service of the enemy, or any article prohibited 
or contraband of war, or any despatch of or to the Russian Government. 

And it is hereby further ordered by her Majesty, by and with the advice 
of her Privy Council as aforesaid, that any Russian merchant vessel which, 
prior to the 29th day of March now last past, shall have sailed from any 
foreign port, bound for any port or place in any of her Majesty *s Indian 
territories, or foreign or colonial possessions, shall be permitted to enter 
such port or place, and to discharge her cargo, and afterwards forthwith to 
depart Ivithout molestation ; and that any such vessel, if met at sea by 
any of her Majesty's ships, shall be permitted to continue her voyage to any 
port not blockadedw 

And the Right Honourable the Lords Commissioners of her Majesty's 
Treasury, the Lords Commissioners of the Admiralty, and her Majesty's 
principal Secretary of State for War and the Colonies, the Right Honourable 
the Commissioners for the affairs of India, and all governors, officers, and 
authorities whom it may concern, in her Majesty's East Indian, foreign, 
and colonial possessions, are to give the necessary directions herein as to 
them may respectively appertain. C. C. GrbvzliiB. 
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AT THE COURT AT BUCKINGHAM PALACE, 

The 7th Day of April, 1854. 

PRESENT, ^ ®^^* 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. ' April!. ^ 

It is this day ordered by her Majesty^ by and with the advice of her Privy Order in 
Council, that no ships or,vessels belonging to any of her Majesty's subjects Council for 
be permitted to enter and clear out for any of the ports of Russia until fur- ^^^*^^^^\f • 
ther order ; and her Majesty is further pleased to order, that a general ^^^ f^^ Russia 
embargo or stop be made of all Russian ships and vessels whatso- and ordering 
ever now within or which shall hereafter come into any of the ports, a general em- 
harbours^ or roads, within her Majesty's islands of Jersey, Guernsey, ^^ ^T *^P 
Aldemey, and Sark, and the Isle of Man, together with all persons and gv-J™*^? 
effects on board the said ships or vessels : provided always, that nothing channel Is* 
herein contained shall extend to any ships or vessels specified or comprised lands and the 
in a certain Order of her Majesty in Council, dated the 29th day of March Isle of Man. 
last, for exempting from capture or detention Russian vessels under special 
circumstances ; and her Majesty is pleased further to order, and it is here- 
by ordered, that the utmost care be taken for the preservation of all and 
every part of the cargoes on board any of the said ships or vessels, so that 
no damage or embezzlement whatever be sustained* 

And die Lieutenant-Governors of her Majesty's islands of Jersey, 
Guernsey, Aldemey, and Sark, and of the Isle of Man, for the time being, 
are to give the necessary directions herein as to them may respectively ap- 
pertain, and to return an account of their proceedings to this board. 

C. C. Grevilli 


No. VIIL 


AT THE COURT AT WINDSOR, 
The 15th Day of April, 1854. 

PRESENT, 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. ^ .^ ^^ 

Whereas her Majesty was graciously pleased, on the 28th day of March Order in 
last, to issue her royal declaration in the following terms : Council in 

" Her Majesty the Queen of the United Kingdom of Great Britain and tetherance of 
Ireland, having been compelled to take up arms in support of an ally, is ^^^ o^^'^**^ f 
desirous of rendering the war as little onerous as possible to the powers ^\^^ 28th March 
with whom she remains at peace. 1854, re- 

'' To preserve the commerce of neutrals from all imnecessary obstruc- specting the 
tion, her Majesty is willing, for the present, to waive a part of the belli- ^''•de of neu- 
gerent rights appertaining to her by the Law of Nations. ^^ ^J* u 

** It is impossible for her Majesty to forego the exercise of her right of j^^^j^g^ 
seizing articles contraband of war, and of preventing neutrals from bearing 
the enemy's despatches, and she must maintain the right of a belligerent to 
prevent neutrals from breaking any effective blockade which may be esta- 
blished with an adequate force against the enemy's forts, harbours, or coasts. 

*' But her Majesty will waive the right of seizing enemy's property laden 
on board a neutral vessel unless it be contraband of war. 

" It is not her Majesty's intention to claim the confiscation of neutral 
property, not being contraband of war, found on board enemy's ships ; and 
her Majesty further declares, that being anxious to lessen as much as 
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posfdble the evils of war, and to restrict its operations to the regularly or- 
ganised forces of the country, it is not her present intention to issue letters 
of marque for the commissioning of privateers." 

Now it is this day ordered, by and with the advice of her Privy Council, 
that all Vessels under a neutral or friendly flag, being neutral or friendly 
property, shall be permitted to import into any port or place in her Majesty's 
dominions all goods and merchandise whatsoever^ to whomsoever the same 
may belong; and to export from any port or place in her Majesty's 
dominions to any port not blockaded any cargo or goods, not being contra- 
band of war, or not requiring a special permission^ to whomsoever the same 
may belong. 

And her Migesty is further pleased^ by and with the advice of her Privy 
Council, to order, and it is hereby further ordered, that, save and except 
only as aforesaid, all the subjects of her Majesty and the subjects or citizens 
of any neutral or friendly state shall and may, during and notwithstanding 
the present hostilities with Russia, freely trade with all ports and places 
wheresoever situate which shall not be in a state of blockade, save and 
except that no British vessel shall, under any circumstances whatsoever, 
either under or by virtue of this Order or otherwise, be permitted or em- 
powered to enter or communicate with any port or place which shall belong 
to or be in the possession or occupation of her Majesty's enemies. 

And the Right Honourable the Lords Commissioners of her Migesty 's 
Treasury, the Lords Commissioners of the Admiralty, the Lord Warden 
of the Cinque Ports, and her Majesty's principal Secretary of State for 
War and the Colonies, are to give the necessary directions herein as to them 
may respectively appertain. 

C. C. Grevillb. 
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AT THE COURT AT WINDSOR, 
The 15th Day of April, 1854. 

PRESENT, 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by an Order of her Majesty in Council of the ggth of March 
last, it was amongst other things ordered, *'that any Russian merchant 
vessel which prior to the date of this order shall have sailed from any 
foreign port, bound for any port or place in her Migesty's dominions, shall 
be permitted to enter such port or place and to discharge her cargo, and 
afterwards forthwith to depart without molestation, and that any such 
vessel, if met at sea by any of her Majesty's ships, shall be permitted to 
continue her voyage to any port not blockaded : *' 

And whereas her Majesty, by and with the advice of her said Council, 
is now pleased to alter and extend such part of the said Order : It is hereby 
ordered, by and with such advice as aforesaid, as follows ; that is to say,-^ 
That any Russian merchant vessel which, prior to the 15th day of May 
1854, shall have sailed from any port of Russia, situated either in or upon 
the shores or coasts of the Baltic Sea or of the White Sea, bound for any 
port or place in her Migesty's dominions, shall be permitted to enter such 
last-mentioned port or place, and to discharge her cargo, and afterwards 
forthwith to depart without molestation ; and that any such vessel, if met 
at sea by any of her Majesty's ships, shall be permitted to continue her 
voyage to any port not blockaded. 

And her Majesty is pleased, by and with the advice aforesaid, further to 
order, and it is hereby further ordered, that in all other respects her 
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Majesty's aforesaid Order in Council of the 29th day of March last shall ^ 1854. ^ 
be and remain in full force, effect^ and operation. 1 ^ 

And the Right Honourable the Lords Commissioners of her Majesty's Council. 
Treasury, the Lords Commissioners of the Admiralty, and the Lord War- 
den of the Cinque Ports, are to give the necessary directions herein as to 
them may respectively appertain. 

C. C. Grbvullb. 
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INSTRUCTIONS 


For the Commanders of her Majesty's Ships and Vessels of 
War, as to the Disposal of Captured Vessels. 

Article I. — The commanders of her Majesty's ships and vessels of war 
shall send all ships, vessels, and goods^ which they shall seize and take, into 
siich port, within her Majesty *s dominions, as shall be most convenient fcH" 
them, in order to have the same legally adjudged in the High Court of 
Admiralty of England, or in some other Admiralty Court lawfully autho- 
rized to take cognizance of matters of prize. 

Article II. — After such ships, vessels, and goods (save as to ships of 
war) shall have been taken into any such port, the captor, or one of his 
chief officers^ or some other person present at the capture, shall bring or 
send, as soon as possibly may be, three or four of the principal persons be- 
longing to the captured ship or vessel (two of whom shall always, if pos- 
sible^ be either the master, supercargo^ mate, or boatswain), before the 
Judge of the High Court of Admiralty of England, or his surrogate^ or 
before the Judge of some other Admiralty Court within the British do- 
minions^ lawfully authorized as aforesaid, or such persons as shall be law- 
fully commissioned in that behalf, to be sworn and examined upon such 
interrogatories as shall tend to the discovery of the truth concerning the 
interest or property of such ship or ships, vessel or vessels^ and of the 
goods, wares, merchandise, and other effects found tlierein ; and the captor 
shall also at the time of producing the aforesaid persons to be examined^ 
and before any monition shall be issued, bring and deliver into the hands 
of the Judge of the High Court of Admiralty of England, his surrogate^ or 
the Judge of some other Admiralty Court within the British dominions 
lawfully authorized, or others commissioned for that purpose as aforesaid, 
all such books^ papers, passes^ sea briefs, charter-parties, bills of lading, 
cockets, letters, and other documents and vnritings whatsoever as shall be 
delivered up, or found on board any such ship or vessel ; and the captor, 
or one of his chief officers, or some other person who was present at the 
capture, and saw the said papers and writings delivered up, or otherwise 
found on board at the time of the capture, shall make oath that the said 
papers and writings are brought and delivered in, as they were received and 
taken, without any fraud, addition, subduction, alteration, or embezzlement 
whatever, or otherwise shall account for the same upon oath to the satis- 
faction of the Court. 

Article III. — All ships, vessels, goods, wares, merchandises, and other 
effects (save as to ships of war) so captured as aforesaid shall, immediately 
upon being brought into port, be delivered over into the custody of the 
marshal or other duly qualified officer of the High Court of Admiralty of 
England, or other Court of Admiralty commissioned as aforesaid, or in the 
absence of any such officer into the custody of the collector, comptroller, or 
other principal officer of the customs, or navigation laws, and such ships, 
vessels, goods, wares, merchandises, and effects shall be kept and preserved. 
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_ ^ tulk thereof shall not be broken (save only in case of ureent necessity, or 

by decree of the Court), until final judgment shall have been given in the 
■aid Court of Admiralty touching and concerning the same. 

Article IV. — If any ships or vessels belonging to her Majesty, or her 
subjects, pr to any of her allies, or their suljects, shall be found in distress 
by being in fight, set upon, or captured by the enemy, or by reason of any 
other accident, the commanders of her Majesty's ships and vessels of war 
shall use their best endeavours, and give aid and succour, and to the utmost 
of their power labour to re-capture and free the same from the enemy, or 
such other distress. 

Article V. — The commanders of her Migesty's ships and vessels of 
war shall not ransom, or agree to ransom, or quit or set at liberty, any ship 
or vessel, goods or wares, merchandises, or other effects belonging to the 
enemy, which shall have been seized and taken by them> save only in case 
of urgent necessity. 

Articlb VI. — The commanders of her Migesty*s ships and Tessels of 
war shall carry all persons taken on board of any captured men Of war, or 
other ships or vessels, to ports at which there are or shall be established 
depots for the reception of prisoners of war, and shall there deliver them 
oyer to such persons as shall be duly authorized to receive and take charge 
of them ; and no such commander or other officer shall presume, upon any 
pretence whatever, to land, release, or deliver over any such persons at any 
other place, to any other person, or in any other manner than as aforesaid. 

Article VII. — The commanders of her Majesty's ships and vessels of 
war shall not, until further orders, capture, detain, or molest any ship or 
vessel belonging to any subject or citizen of any state in amity with her 
Migesty, solely by reason of enemy's goods being laden on board her, nor 
shall they, until further orders, capture, detain, or molest any goods. 
Wares, merchandises, and effects, laden on board the same, solely by reason 
of their belonging to the enemy. 

Articlr Vill. — The commanders of her Majesty's ships and vessels 
of war shall seize, detain, and capture all ships and vessels laden wholly or 
in part with arms, ammunition, naval or military stores, officers, troops, 
seamen^ or despatches, or any other contraband of war, which is destined 
for the use of the enemy, and shall send such ships or vessels, and contra- 
band (except as hereinafter mentioned,) intlv some port within her Ma- 
jesty's dominions, for adjudication before the High Court of Admiralty of 
England, or some other Court of Admiralty duly authorized to take 
cognizance thereof; provided, that if any such ships, vessels, or contraband 
be owned by subjects of France, the same shall be taken into some port of 
France for adjudication. 

Article IX. — The commanders of her Majesty's ships and vessels of 
war shall seize all ships or vessels, and the goods^ merchandise, and effects 
laden therein, to whomsoever belonging, that shall be found attempting to 
violate any blockade of the ports, harbours, or coasts of the enemy, and 
shall send them (except as hereinafter excepted) into some port within 
her Majesty's dominions, for adjudication before the High Court of Ad- 
miralty duly commissioned to take cognizance thereof; provided, that if 
such ships or vessels be owned by subjects of France the same shall be 
taken into some port of France for adjudication. 

Article X — In case her Majesty shall declare any ports, harbours, or 
coasts to be in a state of blockade^ the commanders of her Majesty's ships 
and vessels of war are hereby enjoined to stop all neutral vessels, which 
they shall meet at sea, destined to the said ports, harbours, or coasts, and 
if they shall appear to be ignorant of the existence of the said blockade, 
and have no contraband of War on board, they shall turn them away, 
apprising them that the said ports, harbours, cr coasts are in a state of 
blockade, and shall write a notice to that effect upon one or more of the 
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principal ship's papers ; and if any neutral ship or vessel^ which shall appear ^ 1854. 
to have been so warned, or to have been otherwise informed of the existence 
of the blockade, or to have sailed from her last port, after it may reasonably 
be supposed that notification of the blockade had been made public there, 
shall yet be found attempting or intending to violate such blockade, such 
vessel shall be seized, and sent into some port within her Majesty's domi- 
nions, for legal adjudication before the High Court of Admiralty of Eng- 
land, or some other Court of Admiralty duly commissioned to take cog- 
nizance (hereof; provided, that if such ship or vessel be owned by subjects 
of France the same shall be taken into some port of France for adjudication. 
And if any neutral ship or vessel be found coming out of any blockaded 
port, which she shall previously have entered in breach of such blockade, 
or if she shall have any goods or merchandise on board laden after know- 
ledge of the blockade, such ship or vessel, and the goods, wares, mer- 
chandises, and other effects on board the same shall in like manner be 
seized, and sent in for adjudication; provided that, if such ship or vessel 
be owned by subjects of France, she shall be taken into some port of France 
for adjudication. But any neutral ship or vessel coming out of any such 
blockaded port, in ballast, or having only goods or merchandise on board 
laden before the knowledge of the blockade, shall be suffered to pass, except 
there be other grounds for detaining her, and a notice and warning shall 
be written upon one or more of her principal ship's papers, prohibiting 
such vessel from again attempting to enter such port during the existence 
of the blockade. 


No. XL 

STANDING INTERROGATORIES. 

Standing interrogatories to be administered on behalf of our Sovereign 
Lady Victoria, by the Grace of God of Great Britain and Ire- 
land Queen, Defender of the Faith. To all Commanders, Masters, 
Officers, Mariners, and other persons found on board any ship or 
vessel which hath been or shall be seized or taken as prize by any 
of her Majesty's ships or vessels of war, concerning such cap- 
tured ships or vessels, or any goods, wares, or merchandise on 
board the same^ examined as witnesses in preparatory during the 
present hostilities. 

Let each witness be asked the following questions, and let his answer to 
each question be written down distinctly and separately. 

1 . What are your true names ? Where were you born ? In what 
place or places have you lived during the seven years last past ? Where do 
you now Uve, and how long have you lived in that place ? To what prince, 
state^ or power are you now, or have you at any previous time, and when, 
been a subject ? or said or represented that you were a subject ? Have you 
ever, and when, taken any and what oath of allegiance, and to whom ? or 
obtained, or received, or applied for any and what certificate of your being a 
citizen or subject of, or entitled to the protection of, any and what state or 
country ? Of what cities or towns have you ever been admitted a burgher 
or freeman ? And when and in what manner were you so admitted ? How 
long have you resided there since you were so admitted ? Where have you 
since resided? What did you pay for your aforesaid admission ? Are you 
married ? If yea, where do your wife and family reside ? 

2. Were you present at the time of the taking and seizing of the ship or 
her lading, or any of the goods or merchandises concerning which you are 
now examined ? Had the ship concerning which you are now examined, 
any and what commission or letters of marque ? If she had, what was that 
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commission or letter of marque, sad by whom, when, and where was it 
granted ? 

3. In what port or place, by latitude and longitude, bearing and dis- 
tance, and in what year, month, and day were the ship and goods, concern- 
ing which you are now examined, taken and seized ? Upon what pretence, 
and for what reasons, were they, or any, and what part thereof, so seized ? 
Into what port or place were they carried ? Under what colours did the 
said ship sail first on her voyage ? What colours had she hoisted or flying 
when seized or captured ? What other colours had she on board, and for 
what reason had she such other colours ? Did she ever, and when, hoist 
the same, or any, and which of them ? Was any resistance made at the 
time the said ship was taken ? and, if yea, what sort of resistance, and by 
whom? Were any and what description of fire arms, or cannon, or 
muskets, or any other and what kind of weapons used in such resistance ? 
By whom, or by what ship or ships were you taken ? Was such vessel a 
ship of war, or a vessel acting without any commission as you believe ? 
Were any other, and, if yea, what ships in sight at the time of the capture ? 
4h What is the name of the master or commander of the captured ship 
concerning which you are now examined ? How long have you known the 
said master ? Who appointed him to command the said ship ? Where 
and when did he first take possession of her, and at what time ? and who 
by name delivered the possession of her to him ? Where is such person ? 
and where is the master now ? Where is the fixed place of abode of each 
of them ? If the witness replies that either has no fixed place of abode, 
then ask him where was the last place of abode of such person ? And 
where did he generally reside ? How long has h^ lived there ? Where 
was he bom, and of what state is he now a subject ? Is he married ? If 
yea, where do his wife and family reside ? 

5. Of what tonnage or burthen is the ship concerning which you are now 
examined ? What was the number of mariners on board her when you 
joined her? And at the time of her capture or seizure? And of what 
country was each of the said mariners ? Did all such mariners come on 
board at the same port ? And if nay, at what ports did they severally come 
on board ? Who shipped or hired each of them, and when and where were 
they so shipped or hired ? and for, or upon, what voyage ? 

6. Had you, or any, and which of the officers or mariners belonging to 
the ship concerning which you are now examined any, and if yea, what 
part, share, or interest in the said ship or her lading? Set forth who 
among the said officers or mariners are so interested, and to what extent 
you or they are so interested ? Did you belong to the ship at the time 
she was seized and taken ? If yea, in what capacity ? How long have 
you known the said ship ? When and where did you first see her ? 
Where was she built ? 

7* What is the name of the said ship ? How long has she been so 
called? Do you know of any other name or names by which she has ever 
and when been called ? If yea, set forth such names, and when, and why, 
and for how long she was called by each or any of such names ? Had she 
any passport or sea-brief on board ? and if yea, from whom ? 

8. To what ports and places did she sail during the said voyage before 
she was taken ? Where did the voyage on which she was taken begin ? 
and where was it to have ended ? Set forth the nature of every voyage the 
said ship has sailed upon, and the quality of every cargo the said ship has 
carried from the time you have known her up to the time of her capture, 
and state at what port each of such cargoes has been delivered. From what 
ports and at what time, particularly from the last clearing port, did the 
said ship sail previously to the capture? Under whose direction and 
management has she usually been with respect to her employment or trade ? 
With whom do you correspond on the concerns of the vessel or her cargo ? 

9. What lading did the said ship carry at the time of her setting sail in 
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ber last voyage^ and what particular sort of lading and goods bad she on 
board at the time she was taken ? In what year, months and place, was 
the same put on board her ? Set forth the different species of the lading, 
specifying the quantity of each species. 

10. Who were the owners of the ^hip, concerning which you are now 
examined, at the time when she was seized ? How do yon know that such 
persons were the owners at such time? Of what nation or country 
are such owners by birth ? Where do they reside ? and where do their 
wives and families reside ? How long have they resided there ? Where 
did they reside before, to the best of your knowledge ? Of what princes, 
states, or powers are they subjects or citizens ? 

1 1 . Was any bill of sale, or any and what similar document of transfer, 
made ? — and, if yea, by whom ? — to the aforesaid owners of the said ship? 
If any was made^ in what month, year, where, and before what witnesses 
was such bill of sale or similar document of transfer made ? Where did 
you last see it, and what is become of it ? Was any, and what, engagement 
entered into concerning the purchase further than what appears upon the 
bill of sale ? If yea, was it verbal, or in writing ? If in writing, where 
did you last see such writing, and what has become of it ? 

12. Was the said lading put on board in one port, and at one time, or in 
several ports, and at several times ; and in what ports by name, and at 
what times particularly ? Set forth what quantities of each sort of goods 
were shipped at each port ? 

13. What are the names of the respective laders, or owners, or con- 
signees of the said goods ? ^Vbat countrymen are they ? Where do they 
now live and carry on their business or trade ? How long have they re- 
sided there ? Where did they reside before, to the best of your knowledge? 
And where were the said goods to be delivered, and for whose real account, 
risk, or benefit ? Have any of the said consignees or laders any, and what, 
interest in the said goods ? If yea, whereon do you found your belief that 
they have such Interest ? Can you take upon yourself to swear that you 
believe that at the time of the lading the cargo, and at the present time, and 
also if the said goods shall be restored and unladen at the destined ports, 
the goods did, do, and will belong to the same persons, and to none others ? 

14. How many bills of lading were signed for the goods seized on board 
the said ship ? Were any of those bills of lading false or colourable, or 
were any bills of lading signed which were different in any respect from 
those which were on board the ship at the time she was taken? What 
were the contents of such other bills of lading, and what became of them ? 

15. Are there anywhere in Great Britain, and where particularly, any 
bills of lading, invoices, letters, or instruments relative to the ship and goods 
concerning which you are now examined ? If yea, set forth where they 
are, and in whose possession, and what is the purport thereof, and when 
they were brought or sent there. 

16. Was there any charter-party signed for the voyage in which the ship 
concerning which you are now examined was seized and taken ? What 
became thereof? When^ where, and between whom, was such charter- 
party made ? What were the contents of it ? 

17. What papers, charter-parties, bills of lading, invoices, letters, or 
other writings were on board the ship at the time she took her departure 
from the last clearing port, before she was taken as prize ? Were any, 
and, if yea, which of them burned, torn, thrown overboard, destroyed, 
altered, or cancelled, or concealed, or attempted to be concealed^ and when, 
and by whom, and in whose presence ? 

1 8. Has the ship concerning which you are now examined ever been, 
and if yea when, seized as prize, and condemned as such ? If yea, set 
forth by whom, when, and where, she was seized and into what port she 
was carried, and by whom, and by what authority, and on what account 
she was so condemned. 

19- Have you sustained any loss, and what^ by the seizing and taking 
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of the Bbip or goods concerning which you are examined ? If yea^ how do 
you compute such loss ? Have you hidierto received any indemnity^ satis- 
faction^ or promise of satisfaction^ for any part of the loss or damage which 
you have sustained, or may sustain^ by tbis capture and detention ? And 
if yea, when, and from whom ? 

20. Are the said ship and goods, or is any, and what part thereof, in- 
sured ? If yea, for what voyage, and against what risks was such insurance 
made ? And at what premium ? And when and by what persons and in 
what country ? 

21. In case you had arrived at your destined port, would your cargo or 
any part thereof, on being Unladen, have immediately become the property 
of the consignees or any other person, and whom ? Or was the lader to 
take the chance of the market for the sale of his goods ? 

22. State in respect to the lading of the ship concerning which you are 
now examined and each part thereof, in what country the same was grown, 
and produced^ and manufactured respectively. 

2S. When the said cargo was originally put on boards was all the said 
cargo, or any, and what, part thereof, and when taken from the shore and 
quay, or removed or transhipped from one boat, barque, vessel, or ship to 
another? From what, and to what, shore, quay, boat, barque^ vessel, 
or ship, and when and where was the same so taken, removed, or tran- 
shipped? 

24v Are there in any country besides Great Britain, and where, par- 
ticularly, or on board any and what ship or vessel, other than the ship 
concerning which you are now examined, any letters, instruments, papers, 
or documents relative to the said ship or goods as you know, believe, or 
have heard ? And of what nature are such letters, instruments, papers, or 
documents ? And what are their contents as you know, believe, or have 
beard ? In whose possession are they, and do they differ from any of the 
papers on board ? And, if yea, in what particular ? 

25. Were any papers delivered out of the said ship or vessel, and car- 
ried away in any manner whatsoever ? And if yea, when, and by whom, 
and to whom ? And in whose custody, possession, or power do you 
believe the same now to be ? 

26. Was bulk broken during the voyage in which you were taken, or 
since the said ship was captured ? And if yea, when, where, and by 
whom ? By whose orders, for what purpose, and in what maimer ? 

27> Were there any passengers on board the aforesaid ship during any, 
and what, part of the voyage on which she was captured ? If yea, how 
many, and who were such passengers by name ? Of what nation, rank, 
profession, or occupation was each of them? Did any, and which of 
them, hold any, and what, commission ? And from whom and for what 
purpose ? Were any, and which, of such passengers secreted at the time 
of the capture, and why ? At what place, and when, was each of them 
taken on board ? To what place was each of them destined, or said or 
supposed to be destined, and upon what business ? or for what real pur- 
pose or design was he destined there ? Did they pay, or agree to pay, 
anything, and what, for their passage, and to whom ? Had any, and 
which, of such passengers any, and what^ property, or concern, or autho- 
rity, directly or indirectly, regarding the ship or cargo ? Were there at 
any time during the voyage in which the said ship was captured any offi- 
cers, soldiers, or mariners secreted on board her ? and if yea, for what 
reason were they so secreted ? Were any of Her Britannic Majesty's sub- 
jects on board, or secreted or confined, during the said voyage or at the 
time of the capture ? If yea, how long had they been so secreted, or 
confined, and for what reason ? 

28. Were, and are, all the passports, sea-briefs, charter-parties, bills of 
sale or lading, invoices, and papers found on board the said ship, and re- 
ferring to the ownership thereof or to the cargo, true and fair, or are any, 
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and which, of them false and colourable ? Do you know of any matter or 
circumstance to affect their credit ? By, and from, whom were the pass- 
ports and sea-briefs obtained ? Were they obtained for this ship only, and 
upon the oath or affirmation of the persons therein described ? or were they 
delivered to, or on behalf of, the person or persons who appear to have 
been sworn, or to have affirmed thereto without their having ever, in fact, 
made any such oath or affirmation ? How long a time were they tx) last ? 
Was any duty or fee payable and paid for the same ? And is there any 
duty or fee payable and paid for the same ? And is there any duty or fee 
to be paid on the renewal thereof ? Have such passports been renewed, 
and how often, and has the duty or fee been paid for such renewal ? Was 
the ship in a port in the country where the passports and sea-briefs were 
granted ? And if not, where was the ship at the time ? Had any person 
on board any let-pass or letters of safe conduct ? If yea, from whom, and 
for what business ? 

29- If it should appear that there are in any place or country besides 
Great Britain any biUs of lading, invoices, instruments or papers relative to 
the ship concerning which the witness is now examined, ask him, how did 
the same come to be in such place or country ? Were you ever in such 
place or country ? and if yea, when, and on what account ? In whose 
possession are such instruments or papers ? Do they difi^ ? and if yea, in 
what particulars, from any of the piqpers on board or in Great Britain, or 
from any other papers referring to the same ship in any other place ? 
Have you written or signed any letters or papers concerning the said ship 
or her cargo ? If yea, set forth their purport. To whom were such 
papers written and sent, and what has become of them ? 

30. Towards what port or place was the ship steering her course at the 
time of her being first pursued and taken } Was her course altered upon 
or after the appearance of the vessel by whom she was taken, and how 
altered, and with what object or purpose ? Was her course at all times 
when the weather woidd permit directed to the place or port for which she 
appears to have been destined by the ship's papers ? Was the ship before, 
or at the time of, her capture sailing beyond or wide of the said place or 
port to which she was so destined by the said ship's papers ? At what 
distance was she therefrom ? Was her course altered at any and what 
time, and to or towards any, and what, other port or place, and for what 
reason ? Did she make any, and what, attempt to escape the said ship by 
which she was captured ? When did she first see tfiat ship, and at what 
distance ? Did she thereupon make or shorten sail, or slacken, or increase 
her speed, and how ? When and by what means was she stopped, 

brought to, or boarded ? 

31. By whom and to whom, has the said ship ever been sold and trans- 
ferred, and how often and at what time and place, and for what sum or 
consideration? Has such sum or consideration been paid or satisfied? 
Was such sum a fair equivalent for her ? If such sum has not been paid, 
what security or securities have been given for the payment of the same 
and by whom ? And where do the persons who have given such security 
now live ? Do you know or believe in your conscience, such sale or trans- 
fer to have been truly made, and not for the purpose of covering or con- 
cealing the real property or interest in the ship ? Do you verily believe, 
that if the ship be restored, she will belong to the persons now asserted to 
be her owners, and no others ? Are there any, and if yea, what, private 
agreements for the return of the ship to her former owners, at the conclu** 
sion of the war, or at any and what other period ? 

32. What guns were mounted on board the said ship, and of what calibre 
were they ? and what arms, and ammunition were there belonging to her ? 
Why was she so armed ? Were there on board any other guns, mortars, 
howitzers, balls, shells, rockets, hand grenades, rifles, muskets, carabines, 
pistols, fuzees, halberts, spontoons, swords, bayonets, locks for muskets^ 
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fliati, nmrodfy belts, etrtridges, cartridge boxei, poaches^ gunpowder, 
pereunum capt, lalcpetre, nitie^ canp eqnlpagej military tools, unif<»iiM, 
soldieit* clothing or accontrementaj or my aort of warlike and naval storeay 
or ateam engines or machinery, or parte Uiereof ? Were any of such war- 
like, or naral stores or things thrown oreihoard, at or before the time of 
the capture ? And were, and are, any audi wsrtike or other stores before 
described concealed on board under the names of merchandise, or any other 
colourable appeUation, hi the ship's papers ? If yea, what are the marks 
of the cadu, bales, and packages, in which the same are concealed. Were 
any of the before-named articles, and which, intended for the use of any 
fortress or garrison in the port or place to which such ship was bound ? 
If nay, to whose use, and for what place, were the nme, or any and which 
of them, really desdned or intended ? Do you know, or have you heard 
of,, any ordinance;, notice, or law, existing in the kingdom or state from 
which the royage began, or where they were shipped, forbidding the ex- 
portation of the same by private persons ? Were such warlike or naval 
stores put on board by any, and what public authority? When, and 
where, and by whom, were they put on board ? 

93. What is the whole which you know or beUeve regarding the real and 
true property and destination at the time of the capture of the ship and 
cargo concerning which you are now examined ? 

34. Did the said ship on the voyage in which she was captured, or 
during any, and what former voyage, ssU under the convoy of any and what 
ship or ships of war, and other armed vessel or vessels ? And if yea, for 
what reason did she sail under such convoy ? Of what force was or were 
such convoying ship or ships? And to what state did they belong? 
What instmctiona or directions did you receive on each and every such 
voyage, when under convoy, respecting your sailing or keeping in company 
with such armed or convoying ship or ships ? and from whom did you re- 
ceive such instructions or directions ? And from whom did you receive 
any instructions for resisting, or endeavouring to avoid, or escape from cap- 
ture ; or for destroying, or concealing, or refusing to deliver up your ship's 
documento or papers, or any and what other papers that might be, or had 
been put on board your vessel ? If you had any such instructions, state 
their tenor, and all particulars relating thereto. Ask the witness if he is in 
possession of such instructions or copies thereof; and if he be, direct him 
to leave the same with the examiner, to be annexed to his deposition. 

35. Did the said ship during the voyage in which she was captured, or 
on, or during any, and what former voyage, ssU to, or attempt to enter or 
leave, any port, place, river, or coast whidi was under blockade by the arms 
or forces of any, and which of the belligerent powers ? If yea, when, where, 
and how did you first hear of such port, place, river, or coast being so 
blockaded ? And were you at any, and what, time ; and if yea, by whom, 
and where, warned not to proceed to, or not to attempt to enter or to leave 
sach blockaded port, place, river, or coast ? What conversation or other 
communication passed between you and your informant, in respect thereto? 
And what course did you pursue upon, and after such warning ? 

36. What instructions did you or did any, and what other, person on 
board receive, and from whom, and when, with respect to any and what 
Uockade which there was, or might thercaifter be estaUished ? Or will 
you swear that you never received, and do not know or believe that any 
other person on board received, any instructions whatsoever in respect 
to any blockade which was, or might, be established of any port, place, 
or coast ? (a) 

(a) These interrogatories, except the last, which appears to be new, are almost 
identical with those administered daring the hst war. ( Vide 1 C. Bob. 38 1.) 
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